
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

: 
In the Matter of the Petition 

: 
of 

: 
DAVID B. LYON  DECISION 

: DTA NO. 801153 
for Redetermination of a Deficiency or for Refund 
of Personal Income Tax under Article 22 of the  : 
Tax Law for the Period August 16, 1982 through 
August 31, 1982.  : 

The Division of Taxation filed an exception to the determination of the Administrative 

Law Judge issued on September 24, 1987 with respect to petitioner, David B. Lyon's petition 

for a redetermination of a deficiency or for refund of personal income tax under Article 22 of the 

Tax Law for the period August 16, 1982 through August 31, 1982 (File No. 801153). The 

Division of Taxation appeared by William F. Collins, Esq. (Deborah J. Dwyer, Esq., of 

Counsel). Petitioner appeared by Phillips, Lytle, Hitchcock, Blaine & Huber (James A. Locke, 

Esq., of Counsel). 

The Division did not file a brief and did not request oral argument. The petitioner filed a 

brief in opposition to the exception. After reviewing the entire record in this matter, the Tax 

Appeals Tribunal renders the following decision. 

ISSUE 

Whether petitioner is liable for the penalty asserted against him pursuant to Tax Law 

section 685(g) with respect to withholding taxes due from Fabmet Corporation. 
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FINDINGS OF FACT 

We adopt the facts stated in the determination of the Administrative Law Judge and such 

facts are hereby incorporated into this decision by this reference. 

The relevant facts are that petitioner was an investor in and an officer of Fabmet 

Corporation from the time of its creation in 1978 until September, 1982 when the corporation 

filed a voluntary petition to reorganize under Chapter XI of the Federal Bankruptcy Code. This 

petition was subsequently converted to a petition under Chapter 7 of the Bankruptcy Code. 

Petitioner initially invested $20,000 in Fabmet and subsequently invested an additional 

$60,000. He also caused the Cryogenic Supply Corporation, of which he was president, to loan 

the corporation $60,000. Petitioner was originally a one-third shareholder of the corporation 

and eventually became a 50% shareholder. The other 50% shareholder was Mr. French. 

Petitioner was vice-president and a member of the board of directors of the corporation 

from its inception through the period at issue. Mr. French was president of the corporation. 

The board was originally a three member board which became a two member board in 1982. 

Petitioner was not involved in the day-to-day operations of the Fabmet Corporation and, 

except for a six-month period in 1981, petitioner did not receive a salary from the corporation. 

Petitioner was regularly informed about its operations by Mr. French, the individual who ran the 

corporation on a day-to-day basis. Mr. French took over the day- to-day operation of the 

business in 1979. 

Petitioner had authority to sign checks, but rarely did so. Petitioner was not involved in 

determining which of the corporation's creditors were to be paid, and at no time was petitioner 
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involved in the preparation of any corporate tax returns; these returns were prepared and filed by


an outside accountant at all times during 1981 and 1982. 

Petitioner became aware of the serious financial problems of the corporation in August 

1982. 

Petitioner took control of the operations of the corporation after it filed a petition under 

Chapter XI of the Bankruptcy Code on September 17, 1982. At this time, petitioner became 

aware of the corporation's unpaid withholding taxes. The petitioner was precluded by the 

bankruptcy petition from causing the corporation to pay the withholding taxes for the period at 

issue. 

We supplement the above facts by finding that with the exception of the period at issue, 

the corporation had a consistent record of timely filing and paying taxes due. The period at 

issue - August 16 through August 31, 1982 occurred approximately two weeks before the filing 

of the petition of bankruptcy. The accountant, who prepared and signed the returns, did not, for 

the period at issue, prepare a check for taxes due because there were no funds in the corporation 

checking account. The general condition of the corporation finances prompted the board of 

directors to seek legal advice on alternatives available to the corporation to resolve its financial 

difficulties. On September 13, 1982 and September 15, 1982 the board met with counsel and 

the alternatives were explained. On September 16, 1982, the corporation was served with a 

summons and complaint from M & T Bank, one of its principal creditors, in effect calling in its 

loan to the corporation. On September 17, 1982 the board of directors of the corporation, 

comprised of petitioner and Mr. French, authorized the filing of the petition for bankruptcy. 

OPINION 
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The Administrative Law Judge determined that petitioner was a person required to collect, 

truthfully account for and pay over withholding taxes (a responsible officer") but that the penalty 

should not be imposed because the petitioner did not willfully fail to pay over such taxes. 

The Division alleges that petitioner was a responsible officer and that he willfully failed to 

collect and pay over such taxes for the two week period involved. On exception, the Division 

urges that the Tribunal find, as a matter of fact, that petitioner had knowledge of the 

corporation's financial difficulties prior to August 1982. As a matter of law, the Division urges 

that since the Administrative Law Judge determined that petitioner was a responsible officer for 

purposes of section 685(g) of the Tax Law, he had a non-delegable duty to act on behalf of the 

corporation as a fiduciary for tax revenues and that petitioner could not avoid liability by failing 

to concern himself with whether the taxes were being paid. 

The petitioner argues that he is not a responsible officer, and that in any event, he did not 

willfully fail to collect and pay over such taxes. 

We affirm the determination of the Administrative Law Judge. 

We believe it will be helpful to outline the relevant statutory provisions for withholding of 

personal income taxes and the underlying purposes and principles for the responsibility and 

liability for such withholding. 

Section 671 of the Tax Law fixes the responsibility on employers to deduct from wages 

paid to employees "[A] tax computed in such manner as to result, so far as practicable, in 

withholding from the employee's wages during each calendar year an amount substantially 

equivalent to the tax reasonably estimated to be due under this article (22) resulting from the 
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inclusion in the employee's New York adjusted gross income or New York source income of his


wages received during such calendar year." 

Tax Law section 673 provides that any amount of tax actually deducted and withheld shall 

be deemed to have been paid to the Tax Commission on behalf of the person from whom 

withheld and such person shall be credited with having paid that amount of tax for the tax year. 

In effect, the section provides a credit to an employee, regardless of whether the employer turns 

the funds over to the state. 

Tax Law section 674 prescribes the general requirement for employers to file a 

withholding return and to pay over to the Commissioner of Taxation or a depository designated 

by the Commissioner, the taxes required to be deducted and withheld. The section prescribes 

various filing periods, depending on the amount required to be deducted. 

Tax Law section 675 fixes the employer's liability for withheld taxes and provides that any 

amount of tax actually deducted and withheld shall be held to be a special fund in trust for the 

State. 

Where an employer fails to deduct and withhold tax and thereafter the tax against which 

such tax may be credited is paid, Tax Law section 676 provides the tax to be deducted and 

withheld shall not be collected from the employer, but the employer remains liable for any 

penalties, interest, or additions to the tax otherwise applicable for failure to deduct and withhold. 

Tax Law section 681 prescribes the authority for the Commissioner of Taxation and 

Finance to examine returns and determine the proper amount of tax due; and where no return 

has been filed to estimate the tax due. 
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In summary, the above provisions require employers to withhold State income taxes from 

employee wages and to hold such taxes in trust for the State. The tax is the tax of the employer. 

Since employees are entitled to a credit (or refund) based on the taxes deducted from their 

wages, the State may be out-of-pocket for taxes it has never received. Accordingly, the 

Legislature has prescribed stringent protective measures in the form of liability for its tax and 

penalties to insure collection of the taxes. 

One such protective measure is Tax Law section 685(f) which subjects the employer to 

penalty for the non-willful failure by the employer to pay over withheld taxes. Such section 

provides: 

"Non-willful failure to pay withholding tax. - If any employer, without intent to evade 
or defeat any tax imposed by this article or the payment thereof, shall fail to make a return 
and pay a tax withheld by him at the time required by or under the provisions of section 
six hundred seventy-four, such employer shall be liable for such tax and shall pay the same 
together with interest thereon and the addition to tax provided in subsection (a), and such 
interest and addition to tax shall not be charged to or collected from the employee by the 
employer. The tax commission shall have the same rights and powers for the collection of 
such tax, interest and addition to tax against such employer as are now prescribed by this 
article for the collection of tax against an individual taxpayer." (Emphasis added.) 

The subsection (a) penalty referred to is imposed for the failure to file a return or pay tax. This 

penalty can be waived if it is found that such failure was due to reasonable cause and not willful 

neglect. 

Another important protective measure is included in Tax Law section 685(g) which 

penalizes those persons responsible for the withholding and paying over of such funds for 

willfully failing to so withhold or pay over. This section provides: 

"Willful failure to collect and pay over tax. - Any person required to collect, 
truthfully account for, and pav over the tax imposed by this article who willfully fails to 
collect such tax or truthfully account for and pay over such tax or willfully attempts in any 
manner to evade or defeat the tax or the payment thereof, shall, in addition to other 
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penalties provided by law, be liable to a penalty equal to the total amount of the tax 
evaded, or not collected, or not accounted for and paid over. No addition to tax under 

subsections (b) or (e) shall be imposed for any offense to which this subsection applies. 
The tax commission shall have the power, in its discretion, to waive, reduce or 

compromise any penalty under this subsection." (Emphasis added.) 

The addition to tax under subsection (b) referred to above is imposed where the deficiency 

is due to negligence or intentional disregard of the statute. The addition under subsection (e) is 

equal to 50 percent of the deficiency and is imposed where the deficiency is due to fraud. 

Tax Law section 685(n) defines persons subject to the 685(g) penalty as follows: 

"Person defined. - For purposes of subsections (g), (i), (o), (q) and (r), the term 
person includes an individual, corporation or partnership or an officer or employee of any 
corporation (including a dissolved corporation), or a member or employee of any 
partnership, who as such officer, employee, or member is under a duty to perform the act 
in respect of which the violation occurs." (Emphasis added.) 

This statutory scheme is designed to insure the collection by the State of the income taxes 

due it. While it does not relieve individual employees from all liability for the timely and proper 

payment of their taxes, it does reduce the State's exposure by placing separate responsibility for 

withholding on employers and individual personal responsibility on those persons responsible to 

see that income taxes are withheld and paid over to the State. The personal liability under 

section 685(g) is neither derivative of nor secondary to the employer's liability. (Yellin v. New 

York State Tax Commn., 81 AD2d 196.) 

The question in this case is whether petitioner is an officer responsible for collecting and 

paying over of withholding taxes within the meaning of section 685(n) of the Tax Law. If so, 

was the failure on the part of petitioner, willful so as to subject him to the penalty, prescribed by 

section 685(g) of the Tax Law. 
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We deal first with whether petitioner is a responsible officer. The question of whether 

someone is a person required to collect and pay over withholding taxes is a factual one. (Matter 

of McHugh v. State Tax Commn., 70 AD2d 987; Matter of McClean v. State Tax Commn., 69 

AD2d 951, affd 49 NY2d 920.) The burden of proving that a deficiency assessment is improper 

is upon the petitioner. (Matter of Fisher v. State Tax Commn., 90 AD2d 910.) 

The relevant questions to be considered include generally, the authority of the petitioner 

with respect to the operation of the business, whether the petitioner signed the tax returns, 

derived a substantial part of his income from the corporation, and had the right to hire and fire 

employees. (Matter of Amengual v. State Tax Commn., 95 AD2d 949; Matter of Malken v. 

Tully, 65 AD2d 228.) Additional factors include whether petitioner owned stock in the 

corporation, ran the business by paying the corporate bills, making out payrolls and handling the 

mail and whether he was an officer thereof. (Matter of Amengual v. State Tax Commn., supra.) 

Based on our review of the record, we find no reason to disturb the determination of the 

Administrative Law Judge that petitioner was a person required to collect, truthfully account for 

and pay over withholding taxes. Petitioner was a vice-president of the corporation, owned fifty 

percent of its stock, had a substantial investment in the corporation, had the authority to sign 

checks and as one member of the two member board of directors was influential with regard to 

the overall operation of the corporation, including the selection of the corporation's chief 

operating officer. 

The question of willfulness is related directly to the question of whether petitioner was a 

responsible officer since clearly an officer responsible for the collection and paying over of the 

taxes is the one who can consciously and voluntarily decide not to do so. We do not believe, 
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however, that merely because one is determined to be a responsible officer that it automatically 

follows that a failure to withhold and pay over income taxes is willful within the meaning of that 

term as used in section 685(g). More is required. As the Court of Appeals indicated in Matter 

of Levin v. Gallman (42 NY2d 32), the test is "whether the act, default, or conduct is 

consciously and voluntarily done with knowledge that as a result, trust funds belonging to the 

Government will not be paid over but will be used for other purposes ... No showing of intent to 

deprive the Government of its money is necessary but only something more than accidental non

payment is required" (Matter of Levin v. Gallman, supra, at 34 [emphasis added]). 

The essence of the willfulness standard is that the person must voluntarily and consciously 

direct the trust fund monies from the State to someone else. There need not be any particular 

motive for doing so, only the result that the State has not received the monies held in trust for it. 

Mere negligence is not enough. The fact that 685(g) imposes a penalty and is violated only by a 

willful failure is strong evidence that it was not intended to be imposed without personal fault. 

(See, e.g., Slodov v. United States, 436 US 238; Brown v. United States, 591 F2d 1136 [5th Cir 

19791; White v. United States, 372 F2d 513 [Ct Cl 1967]; Braden v. United States, 442 F2d 

342 (6th Cir 19711 interpreting analogous language in section 6672 of the Internal Revenue 

Code.) 

Proof of this conscious and voluntary action is by necessity dependent on the facts and 

circumstances of each case. Here, the petitioner did not know of the failure to pay over the 

withholding taxes at the time the failure occurred. This lack of actual knowledge certainly 

negates a finding that the act was voluntarily and consciously done by the petitioner (cf. Matter 
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of Levin v. Gallman, 42 NY2d 32, 34, supra and Matter of MacLean v. State Tax Commn., 69 

AD2d 951, 952, affd 49 NY2d 920 [where actual knowledge supported a finding of willful]). 

There is a line of New York cases holding a responsible officer's failure willful, 

notwithstanding his lack of actual knowledge, because the officer disregarded his corporate 

responsibilities including the responsibility to see that taxes were paid. (Matter of Capoccia v. 

State Tax Commn., 105 AD2d 528,. 529; Matter of Ragonesi v. State Tax Commn., 88 AD2d 

707, 708.) 

These State decisions appear to be in accord with those of the Federal courts where 

"willful" under section 6672 of the Internal Revenue Code has been interpreted to encompass a 

reckless disregard for known or obvious risks as well as intentional, knowing and voluntary acts 

(e.g., Wright v. United States, 809 F2d 425, 427 [7th Cir 1987]; Caterino v. United States, 794 

F2d 1, 6 [Ist Cir 19861, cert denied 107 S Ct 1347; Monday v. United States, 421 F2d 1210, 

1215 [7th Cir 1970]). Thus, we see the Capoccia line of cases as establishing the principle that a 

reckless disregard of corporate responsibilities can constitute willful conduct. This is an 

appropriate equivalence for a responsible officer should not be able to insulate himself from 

liability by abandoning his responsibilities. We do not, however, see these cases as holding that 

a responsible officer can never make a reasonable delegation of authority. 

In the instant case we do not have a responsible officer who recklessly disregarded his 

corporate fiduciary responsibilities. Instead, the petitioner kept himself informed of the 

corporation's operations by regular meetings with the chief operating officer, Mr. French. There 

is no evidence in the record that petitioner's reliance on Mr. French was unreasonable. Instead, 

the record indicates that Mr. French was experienced in running the corporation, he was well 
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compensated for the job and he also had a financial stake in the corporation as a shareholder. In


addition, the corporation hired an outside professional, an accountant, to prepare and file the 

corporation's tax returns. These facts are similar to the facts of Matter of Reyers v. State Tax 

Commn. (116 AD2d 880, 881) where the court found that such facts negated a finding of 

willfulness. 

It is also extremely important in the instant case that the corporation did not have a history 

of late filing or payment and that the delinquency at issue was only for a two week withholding 

period. This good history and short time period do not support a conclusion that the petitioner 

clearly ought to have known of the failure to pay nor that his lack of knowledge was due to a 

reckless disregard for obvious risks. 

Based on all of the above, we find that the petitioner did not recklessly disregard his 

fiduciary responsibility for tax revenues and thus we find that petitioner's failure was not willful 

within the meaning of section 685(g) of the Tax Law. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the Division of Taxation is in all respects denied; 

2. The determination of the Administrative Law Judge is affirmed; and 

3. The petition of David B. Lyon is granted and the Notice of Deficiency, dated February 

27, 1984, is cancelled. 

DATED: Albany, New York 
June 03, 1988 

/s/ John P. Dugan 
President 
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/s/ Francis R. Koenig 
Commissioner 


