STATE OF NEW YORK
TAX APPEALS TRIBUNAL

In the Matter of the Petitions
of
EMERY AIR FREIGHT CORP. : DECISION
DTA Nos. 801179
for Revision of Determinations or for Refund of Salesand and 802849

Use Taxes under Articles 28 and 29 of the Tax Law for the
Period December 1, 1978 through November 30, 1982.

The Division of Taxation filed an exception to the determination of the Administrative
Law Judge issued on August 9, 1990 with respect to the petition of Emery Air Freight Corp.,
Old Danbury Road, Wilton, Connecticut 06897 for revision of determinations or for refund of
sales and use taxes under Articles 28 and 29 of the Tax Law for the period December 1, 1978
through November 30, 1982. Petitioner appeared by Donovan, Parry, Walsh & Repetto, Esgs.
(David R. Hornig, Esg., of counsel). The Divison of Taxation appeared by William F. Collins,
Esg. (Michael J. Glannon, Esqg., of counsel).
The Division of Taxation filed a brief in support of its exception. Petitioner filed a brief in
opposition. Ora argument was heard on April 25, 1991, in Troy, New Y ork.
After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the
following decision.
| SSUE
Whether certain material handling systems were tangible personal property subject to sales
tax or exempt from said tax pursuant to Tax Law 8 1105(c)(3)(iii) as capital improvements to

real property, asthat termis defined in Tax Law § 1101(b)(9).



2.
FINDINGS OF FACT
We find the facts as determined by the Administrative Law Judge except for finding of fact
"64"* which has been deleted and finding of fact "72" which has been modified. The modified
finding of fact and the Administrative Law Judge's findings of fact are set forth below.

On February 28, 1989, the representatives of petitioner and the Division of Taxation
entered into a Stipulation of Facts. The facts contained therein have been incorporated into the
findings of fact set forth below.

Emery Air Freight Corp. ("Emery"), a corporation engaged in both international and
domestic transportation of air cargo, purchased and installed two material handling systems at an
installation located at Springfield Gardens, Queens, New Y ork.

One materia handling system was sold and installed by Transact International, Inc.
("Transact System") for a total cost of $1,418,132.00. Of this amount the F.O.B. cost of
equipment was $1,014,809.00. No sales tax was paid by Emery on this system. A properly
executed certificate of capital improvement was provided by Emery.

The other material handling system was sold and installed by the Integrated Handling
Systems Division of ACCO Industries ("ACCO System") in 1981 for a cost of $1,013,321.00.
New York State sales tax was paid on this system in the amount of $81,066.00 on or about
February 20, 1981, after ACCO refused to waive payment of same even though presented with a
properly executed certificate of capital improvement.

The Transact and ACCO material handling systems were custom designed, schematically
first, and then a building was designed as an envelope around the material handling systems.

There were three major elements involved in the development of the cargo processing

terminal: 1) the building and site improvements; 2) the container handling system; and 3) the

"We deleted finding of fact "64" because we disagree with the Administrative Law Judge's evaluation of the
record. The Administrative Law Judge's finding of fact "64" was based on testimonial evidence that contradicted
the lease agreement. For the reasons stated in our opinion, we believe that the Administrative Law Judge erred in
relying on the testimonial evidence to contradict the written lease agreement.
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package conveyor and sorting system. The entire project was designed and built as an integrated
system to receive, sort, distribute and ship cargo of all sizes and types in the most efficient and
expeditious manner given the proven technology in existence in 1978-1979. In less then ten
years, technological and engineering advancements made the Emery New Y ork material handling
system obsolete. The

ACCO systemis no longer in use and only 30% of the Transact system is presently operational.

The Transact Container Handling System
The Transact container handling system consisted of:
a. two 60,000 Ib. rail-mounted elevating transfer vehicles (mobile scissors lifts with
scales) positioned along the west side of the terminal;
b. two 40,000 Ib. rail-mounted transfer vehicles running north-south inside the
terminal;
c. one 40,000 Ib. rail-mounted elevating transfer vehicle running east-west inside the
terminal;
d. two 30,000 Ib. scissors lifts mounted in pits at the east side of the terminal;
e. three 20,000 Ib. capacity turntables inside the terminal;
f. threeright angle power-roller decks;
g. sixty-four power-roller container build-up positions;
h. twenty-one powered-roller container breakdown positions; and
I. thirty-two powered-roller temporary storage staging positions.

The Transact container handling system was designed by the consulting engineering firm
of Breier Neidle Patrone Associates working with the landlord's architect and engineers, and
Emery's engineering staff.

The Transact system permitted the automated unloading of full aircraft containers with
nomina dimensions as great as 125" x 96" x 96" and weighing as much as 15,000 Ibs. from

trucks and tractor trallers. The system transported containers to unloading positions for
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breakdown, temporarily stored both full and empty containers and accessed and transported full
containers from build-up positions onto trucks and tractor trailers.

Because of the sizes and weights of the Transact system, the openings were left in the
walls of the building to permit equipment to be brought into the terminal and mounted. All of
the equipment comprising the Transact system was attached to the building, some on rails
imbedded in the concrete floors, some in pits anchor-bolted to the pit floors and some anchor-
bolted to the floor of the building. Certain components were welded to anchor plates and angle
irons embedded in concrete. The resulting system was a single integrated one with each piece
serving or served by another component. Most components were powered by hydraulic power
packs distributed throughout the system, supplying pressurized hydraulic fluid through pipes and
high-pressure hoses installed in conduits through the floor and into the pits. Control wires and
power wiring also were supplied to pits through conduits embedded in the concrete floor.

The transfer vehicles obtained power from overhead feed rails to operate self-contained
hydraulic power packs and electrical motors and controls.

After the Transact system was installed the openings in the terminal building walls were
sealed. It was understood that removal of the system would require demolition of building walls
and/or cutting some of the equipment into smaller pieces with an acetylene torch.

In one instance unexpected repairs to one of the transfer vehicles necessitated removal of a
section of the building wall to gain access to the equipment.

The Transact system as instaled is essentially obsolete today because of technological
advancesin the industry. At thistime, only 30% of the original system is till in operation.

Removal of the Transact system required the use of acetylene torches to cut up certain
components, the removal of equipment embedded in concrete and caused extensive damage to
the system that made it useless.

Approximately two-thirds of the Transact system installed in 1979 was removed or
disabled.
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Of the two exterior elevating transfer vehicles ("ETV'S'), one has been removed and
scrapped. The other one has been fixed in place and can no longer traverse. The steel rails on
which the system operates have been ripped up along with the concrete structural supports. The
reinforced concrete impact protection wall has been demolished and the rubble has been
removed to a landfill.

Two of the three interior transfer vehicles ("TV's') have been removed and scrapped.
Since no overhead truck door was large enough to accommodate these devices, they were
dismantled and cut up with acetylene torches.

Emery container racks and container roller sections which had been bolted to the concrete
floor were aso removed and scrapped. Concrete expansion bolts used to secure the container
racks to the floor were "burned" off at the floor and ground down level with the floor.

Concrete embedded impact protection and guard rails were torn out and scrapped. Floors
that were severely damaged during removal operations were repaired by pouring concrete and
patching.

Overhead €lectrica feed rails serving the ETV's and TV's were disconnected and
abandoned. Control wiring, cabinets and push button controls were removed, together with the
wiring conduit, and scrapped.

The ACCO Package Conveyor and Sorting System

The ACCO package conveyor and sorting system consisted of various items.

a. Approximately 2,790 lineal feet of three-foot wide chain- driven live roller and belt
conveyors, most of which were suspended on hangers and supports from the building and
roof steel.

b. The conveyors were capable of being loaded to 50 lbs. per lineal foot, which
permitted approximately 139,500 Ibs. of air freight packages to be stored on conveyors.
c. The ACCO Sortrac 111 tilt dat sorter was approximately 270 feet long, weighed

approximately 1,000 Ibs. per lineal foot, or 270,000 Ibs. plus a motor drive concentrated
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load of 2,000 Ibs. It sorted 3,600 packages per hour using computer controlled keyboard-
entered apha-numeric codes to 122 gravity roller conveyor destinations.

d. The ACCO sorter was supported on a specialy constructed structura steel
mezzanine approximately 18 feet above the terminal floor.

e. The sorted packages were temporarily stored on approximately 7,600 square
feet of heavy-duty sheet metal dides and 3,150 lineal feet of three-foot wide gravity roller
conveyors.

The ACCO system was designed by the consulting engineering firm of Breier Neidle
Patrone Associates. The Integrated Handling Systems Division of American Chain and Cable
Co. (ACCO) supplied and installed the equipment.

The ACCO Sortrac 11l package sorting system was a patented device and was not
available "off-the-shelf". Additionally, the conveyor systems, although assembled from many
standard parts, were formed into sub-assembliesin an installation unique to Emery.

Packages and other freight which were removed from containers during the breakdown
operation or which were unloaded from trucks or other vehicles were introduced into the ACCO
system through one of eight conveyors which inclined upwards until the packages reached the
mezzanine level. From there the packages were singularized by an operator controlling the
conveyors and fed into the coding conveyor where an operator coded the package destination
into a keyboard. The package was automatically inducted onto the ACCO tilt dat sorter and
traveled to the point designated by the computer and corresponding to the destination entered at
the keyboard, where the dat or dats tilted left or right and discharged the package down the
sheet metal dides and onto the gravity roller conveyor. At this point, a cargo handler loaded the
package into a container which was eventually transported via the Transact container handling
system to awaiting truck, or he loaded the package into a smaller truck for local delivery.

Because of the size, weight and location of the sorter and most of the conveyors, special

construction techniques and details had to be accommodated in the building design. Extra
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columns and support beams were installed. The ACCO millwrights welded additional structural
supports for their equipment to saddles and clips provided by the building structural steel
erectors.

Conveyor support hangers were welded and bolted to open web roof joints and "trapezes'
were used to span between building supports to pick up eccentric point loads from the
conveyors and maintenance catwalks.

Maintenance catwalks were provided adjacent to all of the suspended conveyors so that
the motor drives, belts, gear boxes, rollers and chains could be lubricated and repaired in place.
A "cherry picker" type vehicle was used for access to places not readily reachable from the
catwalks.

Electrical conduits for power and control wiring were clipped to the building structure,
conveyors and catwalks to provide power and controls to the several hundred motor drives and
computer controls involved. Motor control cabinets were grouped to provide rational
"cascading” start-up control functions to conveyors.

The ACCO system is no longer in use at the Kennedy Airport site due to Emery's business
requirements and the system's technological obsolescence.

In order to best utilize the space, certain parts were removed and this removal required
substantial demolition of the equipment and the building. The removal work was performed by
H & M International Transportation, Inc.

After partial removal by the cutting and demolition of the system, the components were
disposed of as scraps.

In June 1987, large portions of the ACCO system were removed. In the process, the
system was totally disabled. Those portions not removed and scrapped are no longer functional
and cannot be operated.

Due to the fact that major portions of the systems had been installed originally by welding

to the building columns, the process of cutting the welds destroyed the structural support steel.
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Damage to the building columns was aso sustained. Where the methods could be employed
without danger to the workmen, sections were literally torn out or "bashed" out by forklifts. As
aresult, the components were reduced to scrap.

The components remaining in place were installed more than twelve feet above the floor
of the building. Since their continued existence did not serioudly affect the expected cargo
handling operations on the floor of the terminal, it was decided to abandon them in place. Even
the personnel access stairs required to permit employees to operate the sorting systems were
removed and cut up for scrap.

The ACCO system had not only been welded and bolted to building structura steel, but
portions of it were also embedded and bolted into the concrete floor. Steel supports, steel
impact protection guard rails, and steel and concrete protective "sidewalks' were aso cut off
with torches, demolished and discarded. Concrete emplacements were broken up and reduced
to rubble and trucked to a landfill.

Electrical power wiring and controls, including conduit and panels, were removed and
scrapped.

Since its instalation in 1979 the ACCO system has become technologically obsolete.
Mechanical systems suitable for sorting cargo have developed in sophistication of computer
controls, management information systems capabilities, and in functional, mechanical design
simplicity and efficiency. The ACCO system's original useful life was estimated at approximately
ten years, but obsolescence overtook it faster than anticipated.

An identical system, although somewhat smaller in overall size, installed in Emery's Los
Angeles terminal also became obsolete and was removed and scrapped at the same time.
Similarly, another system installed at Emery's Chicago O'Hare Airport terminal was abandoned
in place when Emery vacated the building; the Chicago Airport authorities immediately removed

the system and scrapped it.
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The Building

The building was a structure with numerous indentations, projections and abrupt
dimensional changes. The office space is confined to a relatively long, linear, subordinate
location along one side of the structure. The design of such an odd-shaped structure, in striking
contrast with the conventional rectangular, warehouse-type building, reflected the requirements
of the material handling system.

The conveyors and package sorting system were designed first with the required number
and location of feed conveyors, storage conveyors, sort destinations, and "thru-put” to
accommodate projected package volume for a ten-year period with capacity for future
expansion. A decision was made jointly with the materials handling engineers and the landlord's
architect to mount the ACCO sorting system and the mgor portion of the conveyors on a
mezzanine, or suspended from the roof members, so as to permit the building floor below to be
used for forklift traffic handling heavy cargo.

The Transact container handling system was then added to the equation and "wrapped"
around the package sorting system, interfacing with package feed conveyors, container truck
positions and dlides containing sorted packages.

Only after the major materials handling systems interfaces and conflicts had been detailed
and resolved were the parameters of the building determined. Such things as the number and
location of columns, height of building; piling and footing load-carrying capacities, girder, beam
and roof joist loadings, location of pits, trenches, and embedded rails, embedded electrical and
hydraulic lines, electrica panel locations and feeds, lighting, sprinklers, truck doors and
positions, security cages, access stairs, and even the location and configuration of the offices,
were imposed by and subordinated to the conveyor and package sorting systems and the
container handling systems. This was the standard method for designing materia handling

systems.
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Columns, girders and beams were designed larger than a conventional building of similar
size and use would require. Open web roof joists were designed for greater than normal load
carrying and in some cases doubled and tripled-up to support the conveyors and access
walkways suspended on hangers from the joists. Steel purlins and "trapeze" shapes were added
to the roof steel design to pick up eccentric point loads.

Clips and saddles were added to columns to permit the connection of support beams for
the mezzanine upon which the main ACCO package sorter weighing over 1,000 lbs. per lineal
foot wasto be located.

Through the center of the building columns were required to be located on 24' x 24'
centers to carry the ACCO sorter loads, while the mgority of the remainder of the building had
bay spacing of 36' x 48

Specia bracing was incorporated in the steel design to resist the moments created by the
dynamic forces of the ACCO sorter and its large motor drive to be installed 18 feet above the
floor.

Concrete forms and curb-angled pits of depths varying from 7 inches to 4 feet and in size
from 6' x 8' to 28' x 158' were precisaly located and constructed to strict tolerances. A total of
78 pits were provided for the materials handling systems and equipment.

"Sidewalks' two feet wide with steel curb angles embedded in the building floor were
constructed to provide protection from forklift operations to the ACCO conveyors and other
material handling systems. A total of 565 lineal feet of such concrete and steel "sidewalks' were
installed.

Highway type guard rail was also provided to protect the critical package sorting
conveyor systems and the container handling systems and their power and control cabinets from
impact damage which could be inflicted by forklift operations. A total of 1,485 lineal feet of

such guard rail mounted on posts embedded in the concrete floor was provided.



11-

A total of 1,742 linea feet of trenches were cast into the floor of the building 2 feet wide
and 8 inches deep to permit rails to be installed and shimmed precisely before being embedded in
concrete. The rails supported the weight of the large container transfer vehicles which, when
fully loaded, weighed as much as 20 tons.

Large electrical feeders were brought to designated locations on the mezzanine and on the
cargo processing floor to serve the motor starts and controls for the material handling systems.

The main electrical service to the building was considerably larger than a building the size
of this facility would normally warrant. The electrical service was specified over standard
because of the demands of the material handling systems.

Many of the pieces of equipment comprising the material handling systems required
electricals, controls, and hydraulic lines to be installed in conduits which were encased in and
under the floor, stubbed out into the pits.

Special overhead electrical feed rails (overhead wires) were mounted on welded and
bolted supports to provide power to the five elevating transfer vehicles which handled
containers.

Because the material handling systems required close tolerances in assembly and operation
(one-quarter inch deviation is maximum even under full load conditions) al of the building
components, even the floor dabs, had to be held to very precise accuracy and controlled
elevations during the construction. Sections of floor sab which did not meet these tolerances
had to be removed and replaced. Other sections had to be ground down.

Emery engaged the services of The Austin Company to provide a construction
observer/manager to ensure that all of the critical building interfaces with the materials handling
systems were carried out properly by the construction contractor.

Another ACCO Sortrac |11 Package Sorting System installed at Emery's Chicago terminal
was abandoned in 1984, when Emery moved to another cargo termina. The extensive damage

to both the system and the building that would have resulted by its attempted removal would
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have rendered the equipment unusable and the cost would have been prohibitive. Emery,

therefore, purchased and installed a new sorting system in the new facility because the old

system could not be removed and re-installed. The ACCO system in Chicago was fully

operationa at the time Emery's lease terminated for the terminal building in Chicago.
SUMMARY

The components of the Transact and ACCO material handling systems were welded and
bolted to specially-located building framing members. Other components were welded and
bolted to heavier-than-normal roof framing members. Numerous components were located in
gpecial pits, embedded in the floor, or recessed into the floor dab.

Total removal of the systems required cutting up much of the equipment with acetylene
torches and carbide saws; jack-hammering out the concrete to remove vehicle rails, bollards,
guard rails, steel-edged concrete "sidewalks', angle irons around pits, recessed protectors at
container build-up positions, anchor bolts, electrical, control and hydraulic conduits; demolition
of concrete and block walls; cutting off structural girders which support the mezzanine-mounted
systems from building columns; removing lighting and sprinkler systems installed under the
materias handling systems and supported by them; extensive removal of miles of power wiring,
overhead feed rails, cabinets and conduits, and revisions to the building electrical systems.

Substantial damage to the premises resulted from the partial removal of the material
handling systems. Building columns (square tubes) were weakened by the process of cutting
through the welds, additional stiffening of the columns with welded plates or complete
replacement of columns may be required. Significant portions of the floor had to be replaced
with some 78 pits of various sizes requiring preparation and concrete fill. Numerous other holes
where bollards, guard rails, "sidewalks', anchor bolts and protection devices had been removed
have been patched. Holes in exterior walls opened to permit the larger pieces of equipment to

be removed have been restored.
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The expense of demolishing and removing approximately 50% of the entire materia
handling system and repairing damage caused to the building was approximately $500,000.00.?

The Parisi-Emery Lease

The property on which the Emery John F. Kennedy facility was located was owned by the
City of New York and leased for a 60-year term to the New York Public Development
Corporation ("PDC"). M. Parisi & Son Construction Company, Inc. ("Paris") leased a portion
of this property from the PDC under a 60-year lease dated December 9, 1969. Thereafter, on
October 27, 1978, Paris leased to Emery the site on which the Emery John F. Kennedy facility
was to be built for a period of 20 years with an option to renew for two additiona 10-year
terms.

Protracted negotiations over several years preceded the actual execution of the lease
between Parisi and Emery on July 5, 1979. Initialy, the parties agreed that Parisi would both
construct the building and install the material handling systems and then lease Emery a "turn key
facility". However, when Parisi was unable to arrange for sufficient financing, other aternatives
were explored by the parties. Eventually, an agreement was reached whereby Paris constructed
the unigue building that accommodated the material handling systems but Emery purchased the
systems and had them installed.

Both the TRANSACT and ACCO systems were custom designed based on the projected
needs of Emery by the engineering firm of Breier Neidle Patrone Associates, a firm that
specializes in designing material handling systems, cargo handling systems and baggage systems.
After the design and configuration of the material handling systems had been formulated based
on Emery's intended needs, an envelope was drawn around the system, i.e., the building which

protects the systems and the employees from the elements.

2|t is noted that petitioner submitted a photograph album depicting the ACCO and Transact systems, including
the construction, operational and demolition phases. It is entered in evidence as petitioner's Exhibit 4.
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Incorporated by reference as schedules "B" and "C" to the lease were specifications and
architectural drawings for the Emery John F. Kennedy facility which were entered into evidence
as petitioner's Exhibits 9 (Technical specifications) and 10 (drawings pertaining to the material
handling systems). In addition to the materia handling systems, numerous other component
parts of the facilities such as boilers and electrical systems were schematically depicted in the
technical specifications and on the various blue prints, all of which described the "demised
premises’. It isnoted that the lease was executed prior to the construction of the building.

The surrender provisions of the lease required Emery to return the "demised premises’ and
all additions and alterations to Parisi. It was also provided that Emery was obligated to remove
all of its own equipment and fixtures. Pertinent parts of these surrender provisions found in the
lease at Article 18, section 18.01 provide as follows:

"Tenant, at the end of the Term Hereof, or sooner termination, will peaceably and

quietly leave, surrender and yield up, without any fraud or delay, into the possession

of the Landlord, the Demised Premises, together with all buildings, structures,

additions, alterations, changes or replacements made thereon during the Term

Hereof, which shall then be well and sufficiently repaired and in good order and

condition, reasonable wear and tear excepted, and subject to any repairs which the

Landlord is obligated to perform, as provided in Article 8 hereof. Tenant shall

remove all of the equipment and fixtures installed by it in the premises, even though

affixed to the building, and it shall fully repair all damage caused by the said

removal, at its own cost and expense."”

Emery's counsel, who personally took part in the lease negotiations with Parisi, stated that
even if the material handling systems were not defined as being part of the 'demised premises,
they would certainly have been categorized as 'structures, additions, or aterations made to the
premises which would have been surrendered at the end of the lease. He said Emery's
understanding of "equipment and fixtures' included items such as telephone systems, computers,
signs, office equipment, a public address system, aarm systems, security systems, copy
machines, and other items of a similar nature.

At or about the time that Emery entered into a sublease with H & M International
Transportation, Inc., counsel met with Mr. Parisi on several occasions to obtain his consent to

physically remove part of the material handling systems installed at the Emery John F. Kennedy
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facility since Emery believed that it was removing part of the "demised premises’ and needed
Mr. Parisi's consent to do so.

Another section of the lease obligated Emery to insure the "demised premises’ including
the material handling systems, naming Parisi, PDC, New Y ork City and any mortgagee as loss
payees. Lease Article 6, Section 6.01 providesin part, asfollows:

"Tenant shall, at tenant's own cost and expense, keep the building and

improvements erected on the Demised Premises, insured for the mutual benefit of

Landlord, Tenant, PDC, the City and any Leasehold Mortgagee, during the Term

Hereof, against loss or damage by fire and against loss or damage by all other risks

now or hereinafter embraced by 'Extended Coverage', in amounts sufficient to

prevent any of the aforementioned from becoming a co-insurer under the terms of

the applicable policies, in an amount not less than 80% of the 'full replacement cost’

(exclusive of the cost of excavations, foundations and footings)...."

Emery did in fact purchase insurance covering the building and the material handling systems
installed thereon naming the landlord, PDC, mortgagee, and the City of New Y ork asloss
payees.

The lease also addressed Emery's right to perform installation work on the premises prior
to occupancy. Lease Article 26, Section 26.01 states, in pertinent part, as follows:

"It is understood and agreed that the installation and operation of Tenant's
material handling system and other equipment in the Demised Premises is essential

to Tenant's use and occupancy of said Premises. Accordingly, Tenant, its agents,

servants, and employees shall receive at least 120 days prior to the issuance of a

Temporary Certificate of Occupancy by the City, permission to enter into the

Demised Premises for installation of the aforesaid system and other equipment.

It is further understood and agreed between the parties hereto that if as

provided above, Tenant desires to perform such installation work in the buildings

under construction it, or its representative, may enter upon the premises for that

purpose, after written notice to the Landlord that it plans to do so, provided such

work shall not materially interfere with the work of Landlord in substantially

completing the Demised Premises...."

This lease provision appears to indicate that the material handling systems were equated with
other "equipment” installed by Emery and that, subject to the surrender provision of Article 18,
they would have to be removed at the end of the lease term.

Emery's contract with Transact International, Inc. indicated that the system wasto be

installed by Transact International and not the landlord.
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The Audit, Deficiency and Claim for Refund
On May 7, 1984, following the audit of Emery, the Division of Taxation issued two
notices of determination and demands for payment of sales and use taxes due for the periods
December 1, 1978 through May 31, 1982 and June 1, 1982 through November 30, 1982. Totd
tax due for both periods amounted to $267,351.12, plus interest. The items on which these
taxes were allegedly due, consisted of the material handling systems, furniture and equipment
and recurring expenses.
We modify finding of fact "72" to read as follows:?
On March 11, 1986, following negotiations between the parties hereto,
sales and use taxes on recurring purchases were paid and a partial
withdrawal of petition and discontinuance of case was executed. Said
partia withdrawal of petition indicated an agreed upon tax of $76,989.83
and a disagreed portion of $190,361.29.
Additionally, the field audit revealed sales and use taxes due on the
purchases of furniture and equipment during the period in issue, which sales
amounted to $464,726.00. Emery has conceded sales and use taxes due and
owing on these expenditures but has not paid same. Therefore, the only
amount remaining in dispute is the tax allegedly due on the cost of the
Transact system, which is found to be $1,014,809.00. At the prevailing rate
of 8%, the Division's claim for sales and use tax on the Transact system
amounts to $81,184.72.
As stated above, the cost of the equipment for the Acco System
amounted to $1,013,321.00. Emery paid sales and use taxes on the Acco
System at arate of 8% in the amount of $81,066.00, on February 20, 1981.
It is this amount which is the subject of Emery's claim for refund.
On August 7, 1985, Emery filed a claim for refund with the Division seeking $81,066.00,
the sales tax paid on the ACCO system. Its claim was denied by the Division on November 29,
1985 because the purchase was construed as a purchase of tangible personal property to be
incorporated into a capital improvement and not the purchase of a capital improvement. Emery

timely filed a petition for hearing on said denial on December 23, 1985.

3

We modified this finding of fact to accurately reflect that the sales amounted to $464,726.00, as is stated in the
Field Audit Report, Exhibit E, and not $404,726.00.



17-
OPINION

In his determination below, the Administrative Law Judge concluded that the material
handling systems substantially added to the value of the real property, that they became a part of
the real property and were permanently affixed thereto and that removal of the system was costly
and caused materia damage to the rea property and the systems themselves and, lastly, that
these systems were intended to become permanent installations. Therefore, the Administrative
Law Judge found that such systems were capital improvements within the meaning of Tax Law §
1101(b)(9) and, thus, were excluded from tax pursuant to Tax Law 8 1105(c)(3)(iii).

Moreover, with respect to petitioner's refund claim, the Administrative Law Judge
determined that petitioner failed to timely apply for a refund of sales tax paid of $81,066.00.
The Administrative Law Judge determined that petitioner paid the sales tax in February of 1981
and did not apply for a refund until August of 1985. Therefore, the Administrative Law Judge
concluded that petitioner's refund clam was barred by the three-year statute of limitations.

However, the Administrative Law Judge, citing_National Cash Register Co. v. Joseph (299 NY

200) and Matter of Mobil Oil Corp. v. State Tax Commn. (62 AD2d 668, 406 NY S2d 365),

stated that since the sales tax was erroneoudly paid, petitioner was entitled to a set-off against
any deficiency finally determined for that period, December 1, 1978 through November 30,
1982.

On exception, the Division of Taxation (hereinafter the "Division") argues that petitioner has
not proven that the separate components of the material handling systems became part of the real
property or were permanently affixed to the real property so that removal of the separate
components caused materiadl damage to the property or the individual components.
Furthermore, the Divison argues that petitioner has not proven that installation of all
components of the materia handling systems were intended to be permanent installations.

Lastly, the Divison contends that sales tax was properly paid, thus, petitioner was not entitled to
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a set-off against sales and use taxes assessed on fixtures and equipment in the amount of sales
tax paid on the ACCO system.

In response, petitioner contends that the material handling systems added value to and were
permanently affixed to the real property at their JFK facility. Furthermore, petitioner argues that
it intended to permanently install the material handling systems. Lastly, petitioner argues that
many factors must be considered in determining whether the annexation of the material handling
systems was permanent. Petitioner urges that the definition of "Demised Premises’ in the lease
should not be interpreted independently of, or read out of context with, other provisionsin the
lease such as the surrender provision (Article 18) and the insurance provisions (Article 16).
Petitioner contends that the lease provisions, the conduct of the parties, photographs and expert
testimony demonstrate "that it was the intent, understanding, prior practice and physical reality
that the material handling systems were permanent installations at the Emery John F. Kennedy
facility" (Petitioner's brief, p. 28). Therefore, petitioner argues that the material handling
systems are "capital improvements' as defined in Tax Law 8§ 1101(b)(9) and, therefore, excluded
from sales tax as provided for in Tax Law § 1105.

With respect to its right to apply the sales and use tax paid as a set-off, petitioner argues that
such set-off is not challenged by the Division and should be granted in petitioner's favor.

We reverse the determination of the Administrative Law Judge for the reasons set forth
below.

Tax Law 8§ 1105(c)(3) imposes sales tax on the receipts from every sale, except for resale, of
the service of installing tangible personal property, except for installing property which, when
installed, will constitute an addition or capital improvement to real property.

The term "capital improvement” is defined in Tax Law 8§ 1101(b)(9)(i) as follows:

"An addition or ateration to real property which:

(A) Substantially adds to the value of the real property, or appreciably
prolongs the useful life of the real property; and



-19-
(B) Becomes part of the real property or is permanently affixed to the
real property so that removal would cause material damage to the property
or article itsdlf; and
(C) Isintended to become a permanent installation.”

We will address all three of the above requirements that are necessary in order for an addition
or dteration to be classified as a capital improvement.

First, the addition or ateration must substantially add to the value of the real property or
prolong the useful life of such property. The Divison does not take an exception to the
Administrative Law Judge's conclusion that the material handling systems substantially added to
the value of the real property. Based on the record below, we believe that the Administrative
Law Judge properly concluded that the purchase price paid for the material handling systems,
i.e., $2,028,130.00, establishes that the installation of the material handling systems did increase
the value of the real property.

Next, we must address whether the materia handling systems became part of the real
property or were permanently affixed thereto.

The Division argues that petitioner failed to show that the separate components of the
material handling systems became part of the rea property or were permanently affixed to it so
that removal of the separate components required material damage to be caused to the real
property or the article itself. Petitioner, on the other hand, argues that the evidence of record,
including the blueprints, plans and specifications, photographs and the testimony adduced at the
hearing establish that the material handling systems were permanently affixed to the real
property.

We find that based on the voluminous testimony of both Mr. Edwards and Mr. Cooke, the
Stipulation of Facts agreed to by both parties, and the photographs introduced as Exhibit 4, that
the material handling systems were permanently affixed to the real property so that removal
caused material damage to both the building and the handling systems themselves. The

components of the Transact and ACCO materia handling systems were welded and bolted to
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specialy-located building framing members. Other components were welded and bolted to
heavier-than-normal roof framing members. Numerous components were located in special pits,
embedded in the floor, or recessed into floor dlab. Total removal of the systems required cutting
up much of the equipment with acetylene torches and carbide saws resulting in the scrapping of

the material handling systems (compare, Matter of Raised Computer Floors v. Chu, 116 AD2d

958, 498 NY S2d 288, Iv denied 68 NY2d 606, 506 NY S2d 1031 [where the record not only
demonstrated that the flooring was easily removable, but also that the flooring was readily
installable elsewhere since it did not lose its identity as tangible persona property]). Clearly,
these systems became part of the real property or were permanently affixed to the building (see,

Marine Midland Trust Co. of Binghamton v. Ahern, 16 NYS2d 656; Matter of Dairy Barn

Stores, Tax Appeals Tribunal, October 5, 1989).

Lastly, the addition must have been intended to become a permanent installation. The
controlling intent is not petitioner's secret or subjective intention at the time the systems were
acquired, but rather, the intention that the law objectively will deduce from all the circumstances
at the time that the property is annexed to the realty to see whether it may fairly be found that
the purposes of the annexation was to make the systems a permanent part of the freehold

(Marine Midland Trust Co. of Binghamton v. Ahern, supra at 659; Matter of Dairy Barn Stores,

supra).
In determining the intent of petitioner with respect to the installation of its material handling
systems, we focus on the lease agreement entered into between petitioner and Paris.
We will begin our analysis by examining the term "Demised Premises’ as it is used
throughout the lease. Petitioner argues that "Demised Premises’ includes the material handling
systemsthat it installed. We disagree.

Section 2.01(a) of the lease defines "Demised Premises’ as follows:

"The term 'Demised Premises shall mean all the land described in Schedule
‘A’ hereof, having an area of 309,889 square feet, together with the two (2)
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easements for ingress and egress, as shown and described on the plot plan
prepared by Arno Fischer dated October 27, 1978, plus all improvements
soon to be erected thereon by Landlord, pursuant to Plans and
Specifications attached hereto and made a part hereof as Schedules 'B' and
'C' respectively" (emphasis added).

First, in looking to Schedule "A" referred to above, such schedule only contains a metes and
bounds description of land (Exhibit L). Clearly, thisland description did not include the material
handling systems.

Secondly, the next part of the above definition of "Demised Premises’ concerns "all
improvements soon to be erected thereon by Landlord" pursuant to Schedules"B" and "C". Itis
clear from the lease (see, § 26.01 of the lease, Exhibit L) that the material handling systems were
installed by petitioner/lessee, not the landlord. Therefore, we conclude that the material handling
systems were not part of the "Demised Premises’.

Petitioner contends that the insurance provision of the lease, contained in Article 6, supports
its position that the material handling systems were part of the "Demised Premises.” We
disagree. The particular provision requires petitioner to obtain insurance for the mutual benefit
of it and the landlord, among others (see, § 6.01 of the lease, Exhibit L). We fail to see how this
section lends any support to petitioner's position that the material handling systems were
intended to be part of the "Demised Premises."”

Furthermore, petitioner argues that the definition of "Demised Premises’ in the lease should
not be interpreted independently of, or read out of context with, the other provisionsin the lease.
We agree that each section of the lease cannot be interpreted independently, however, the other
sections of the lease, taken as awhole, support our conclusion that the material handling systems
were not part of the "Demised Premises’ as defined in the lease agreement.

We turn our attention to those specific sections in the lease that refer to the material handling
systems and the installation of these systems by petitioner.

Section 18.01 of the lease provides, in pertinent part, as follows:
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"Tenant, a the end of the Term Hereof, or sooner termination, will
peaceably and quietly leave, surrender and yield up, without any fraud or
delay, into the possession of the Landlord, the Demised Premises, together
with al buildings, structures, additions, aterations, changes or replacements
made thereon during the Term Hereof, . . . Tenant shall remove al of the
equipment and fixtures installed by it in the premises, even though affixed to
the building, and it shall fully repair al damage caused by the said removal,
at its own cost and expense” (emphasis added).

Article 26 of the lease is entitled Tenant's Right to Perform Installation Work in the New

Buildings. Specifically, section 26.01 provides, in part, as follows:

"It is understood and agreed that the installation and operation of Tenant's
material handling system and other equipment in the Demised Premises is
essential to Tenant's use and occupancy of said Premises. Accordingly,
Tenant, its agents, servants and employees shall receive at least 120 days
prior to the issuance of a Temporary Certificate of Occupancy by the CITY,
permission to enter into the Demised Premises for installation of the
aforesaid system and other equipment.

"It is further understood and agreed between the parties hereto that if as
provided above, Tenant desires to perform such installation work in the
buildings under construction it, or its representatives, may enter upon the
premises for that purpose, after written notice to the Landlord that it plans
to do so, provided such work shall not materially interfere with the work of
Landlord in substantialy completing the Demised Premises’ (emphasis
added).

Preliminarily, we note that the lease uses the verb "installed" in section 18.01 with respect to
the removal of al the equipment and fixtures. The lease also uses a variation of the verb
"installed" in section 26.01 concerning the installation of the material handling systems and other
equipment.

With respect to the second paragraph in section 26.01, the language states that if
petitioner enters upon the premises to perform installation work, such work shall not interfere
with the Landlord's completion of the Demised Premises. Clearly, if the Landlord is charged
with completing the Demised Premises, then the Demised Premises cannot include the material
handling systems since it is petitioner, not Landlord, who performed the installation work. We
construe the language in the above-stated sections of the lease to support our conclusion that the

material handling systems were not intended to be permanent installations but rather were
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equipment and fixtures that were installed by petitioner and were required to be removed by
petitioner at the end of the lease term.

In concluding that the material handling systems were equipment and fixtures, we rely on the

rule of law that was established in Matter of 100 Park Ave. v. Boyland (144 NY S2d 88), which

states, in pertinent part, as follows:

"Unless a contrary intention is expressed, the Law will presume that where
installations are made for the purposes of conducting the business for which
premises are leased, such installations are not permanent annexations to the
freehold, but are made for the sole use and enjoyment of the tenant during
the term of his lease, and not for the purpose of enhancing the value of the
landlord's estate” (Matter of 100 Park Ave. v. Boyland, supra, at 93).

In reviewing the language of the leasg, it is clearly stated in section 26.01 that:
"It is understood and agreed that the installation and operation of Tenant's
material handling systems and other equipment in the Demised Premises is
essential to Tenant's use and occupancy of said Premises.”
This language demonstrates that the material handling systems were installed for the sole use
and enjoyment of petitioner during the term of hislease. Based upon 100 Park Ave. and the lack
of evidence in the lease demonstrating a contrary intention, we conclude that the installation of

the material handling systems was not intended to be permanent (see, Shell Oil Co. v. Cappardlli,

648 F Supp 1052).

Moreover, the phrase "material handling systems and other equipment™ only emphasizes that
the material handling systems are considered equipment. Otherwise, there would be no need for
the clarifying word "other" before equipment. The plain language of this phrase supports the
conclusion that the material handling systems were deemed equipment and, thus, were required
to be removed at the end of the lease term (see, § 18.01 of the lease). Where the lease requires
removal of equipment and fixtures at the end of the lease term, a finding that such equipment and

fixtures were intended as permanent is unlikely (Matter of Manhattan Cable Tel. v. New York

State Tax Commn., 137 AD2d 925, 524 NY S2d 889, 891, appeal dismissed 72 NY 2d 839, 530

NY S2d 554, v denied 72 NY2d 808, 534 NY S2d 666; Matter of Merit Oil of New York v.

New York State Tax Commn., 124 AD2d 326, 508 NY S2d 107, 109). Therefore, we conclude
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that the material handling systems were not capital improvements and, thus, sales tax was
properly imposed pursuant to Tax Law § 1105(c)(3).

Based on the testimonial evidence adduced at the hearing below, the Administrative Law
Judge determined that petitioner intended for the Demised Premises to include the materia
handling systems. This conclusion directly contradicts the lease agreement. We do not conclude
that such testimony was incredible, but that the oral testimony of only one party to the contract
is irrelevant in determining the intent of the parties. In our view, the text of the lease, and
gpecifically the definition of Demised Premises, is not ambiguous. In the absence of fraud,
accident or mistake, the parol evidence rule prohibits resort to extrinsic evidence to vary the
meaning of a contract when the language of the contract is unambiguous (Whitmer v.

Commissioner, 443 F2d 170, 71-1 USTC | 9423; cf., Sunbury Textile Mills v. Commissioner,

585 F2d 1190, 78-2 USTC 9781 [where the extensive evidence was considered to interpret an
unclear term, not to contradict the written agreement]). Thus, the Administrative Law Judge
erred in relying on the oral testimony of the witnesses at the hearing below in determining the
intent of the parties to the lease since the lease was clear and unambiguous.

Finally, since we find that sales tax was properly paid, there is no issue concerning a set-off
against any deficiency for the period herein.

Accordingly, it is ORDERED, ADJUDGED and DECREED that:

1. The exception of the Division of Taxation is granted;

2. The determination of the Administrative Law Judge is reversed;

3. The petition of Emery Air Freight Corp. is denied; and
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4. The notices of determination and demand for payment of sales and use taxes due, dated
May 7, 1984, are sustained.

DATED: Troy, New York
October 17, 1991
/s/John P. Dugan
John P. Dugan
President

/s/Francis R. Koenig
Francis R. Koenig
Commissioner

/sS/MariaT. Jones
MariaT. Jones
Commissioner




