
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

In the Matter of the Petition : 
of 

FRED M. CAIANDRA AND : DECISION 
SALVATORE C. CALANDRA 

: 
for Revision of a Determination or for Refund of 
Tax on Gains Derived from Certain Real Property : 
Transfers under Article 31-B of the Tax Law. 

Petitioners, Fred M. Calandra and Salvatore C. Calandra, 4700 Genesee Street, 

Cheektowaga, New York 14225, filed an exception to the determination of the Administrative 

Law Judge issued on November 13, 1987 with respect to their petition for revision of a 

determination or for refund of tax on gains derived from certain real property transfers under 

Article 31-B of the Tax Law (File No. 801978). Petitioners appeared by Hodgson, Russ, 

Andrews, Woods & Goodyear (Mark S. Klein, Esq., of counsel). The Division of Taxation 

appeared by William F. Collins, Esq. (Deborah J. Dwyer, Esq., of counsel). 

Petitioners filed a brief on exception; the Division filed a letter in opposition. Oral 

argument was heard on April 12, 1988 at the request of the petitioners. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation properly aggregated the consideration received by 

petitioners upon their transfer of two properties, thereby subjecting such transfers to tax under 

Tax Law Article 31-B. 
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FINDINGS OF FACT 

We find the facts as stated in the Administrative Law Judge's determination and such facts are 

incorporated herein by this reference.  The relevant facts are as follows. 

Petitioners, Fred M. Calandra and Salvatore C. Calandra, were the owners of four parcels of 

real property referred to herein as 160 Sugg Road, 195 Sugg Road, 80 Sugg Road and 132 Cayuga 

Road. All four parcels are located in Cheektowaga, New York. 

The four above-referenced parcels were transferred in 1984 in a single transaction by a single 

purchase and sale agreement between petitioners, collectively as "seller" and MZM Capital 

Corporation as "purchaser".  Each of the transferred properties had a separately allocated purchase 

price, to wit: 

Allocated 
Property Purchase Price 
195 Sugg Road $ 860,000.00 
160 Sugg Road 3,500,000.00 
80 Sugg  Road 890,000.00 

132 Cayuga  Road 750,000.00 

The total purchase price of $6,000,000.00 for the properties was paid as follows: 

(a) $1,100,000.00 by promissory note allocable to 132 Cayuga Road and 80 Sugg Road; 

(b) $2,480,000.00 by assumption of existing first mortgages held by Manufacturers & Traders 

Trust Company; and 

(c) $2,420,000.00 by purchase money notes secured by purchase money mortgages covering 

all four properties. 

The Division subsequently determined that the consideration received by petitioners for the 

sale of 160 Sugg Road and 195 Sugg Road should be aggregated for gains tax purposes and, on 

February 14, 1985, issued a Notice of Determination of Tax Due under Gains Tax Law to 
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petitioners indicating gains tax due of $35,146.80, plus penalty and interest. The Division also 

determined that the consideration received by petitioners with respect to the sale of 80 Sugg Road 

and 132 Cayuga Road was properly not aggregated with the other two properties for purposes of 

gains tax because 80 Sugg Road and 132 Cayuga Road were not contiguous nor adjacent to each 

other nor to any other property transferred. It is noted that the consideration received by petitioners 

for 160 Sugg Road exceeded the $1,000,000.00 gains tax threshold; therefore, at issue herein is 

whether the 195 Sugg Road property should be aggregated with 160 Sugg Road, thereby subjecting 

the consideration received by petitioners for 195 Sugg Road to gains tax. 

Petitioners purchased the property designated herein as 160 Sugg Road in July 1968. The 

property was held for rental by petitioners for office space and warehousing, with approximately 75 

percent of the available space used for offices and 25 percent used for warehousing. 

Petitioners acquired the property designated herein as 195 Sugg Road in July 1969. This 

property was held for rental by petitioners to various tenants for warehousing and office space, and 

had a higher ratio of warehousing to office space than the 160 Sugg Road property. 

The 160 Sugg Road property and the 195 Sugg Road property were located directly across 

Sugg Road from each other. Sugg Road was at all times relevant herein a two lane county road. 

The two properties were managed on petitioners' behalf by one property manager. 

The property line of 195 Sugg Road extended to a point approximately 15 feet west of Sugg 

Road. This 15 foot parcel, which extended across the entire front of the property, was originally 

part of the 195 Sugg Road property, but was transferred to the County of Erie by warranty deed in 

1941. The County of Erie has continued to maintain ownership of this 15 foot parcel, which 

extended to the edge of Sugg Road itself, through the present time. 
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Until the closing of the transfer at issue herein, the property line of 160 Sugg Road extended 

to a point 25 feet east of Sugg Road. This 25 foot parcel, which extended across the entire front of 

160 Sugg Road, was transferred by warranty deed to the County of Erie in 1941. The county has 

maintained ownership of this parcel through the present time. 

At a point in time prior to the closing of the sale at issue herein, petitioners decided to reserve 

from the 160 Sugg Road property, title to a one-foot strip across that portion of the front of the 

property which was situated directly across Sugg Road from 195 Sugg Road. This modification to 

the transfer of the properties was made subsequent to discussions with representatives of the Gains 

Tax Section of the Division of Taxation and represented an effort on petitioners' part to avoid a 

Division determination that the consideration received by petitioners from the sale of 160 and 195 

Sugg Road be aggregated for gains tax purposes. 

Petitioners granted an easement for use of the one-foot strip to the purchaser. Additionally, 

petitioners agreed to pay all future real property tax applicable to this one-foot strip. 

We find as an additional fact that the county owned property bordering each side of Sugg 

Road functions as a shoulder and provides drainage for Sugg Road. 

OPINION 

The Administrative Law Judge held that 160 Sugg Road and 195 Sugg Road were adjacent to 

one another within the meaning of the gains tax regulations, 20 NYCRR 590.42. The Administrative 

Law Judge further determined that this regulation was within the statutory language of section 

1440.7 which defines transfer of real property to include certain partial or successive transfers by 

virtue of such section's "aggregation clause." The Administrative Law Judge also concluded that 

such regulation was within the authority granted to the Commissioner of Taxation and Finance by 
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section 1448.1 to treat as a taxable transfer any transfer that had been formulated for the primary 

purpose of avoidance or evasion of the gains tax.  Finally, the Administrative Law Judge determined 

that the consideration from these two properties was properly aggregated by the Division pursuant to 

the regulation, 20 NYCRR 590.42, because they were used for a common or related purpose. 

The petitioners have excepted to the Administrative Law Judge's conclusions that: the 

properties were adjacent or contiguous to one another; the properties were used for a common or 

related purpose; and that the consideration for the two properties was properly aggregated by the 

Division of Taxation. 

We affirm the determination of the Administrative Law Judge for the reasons stated below. 

We deal first with the statutory authority of the regulation at issue, 20. NYCRR 590.42. As 

we held in the Matter of Thomas Iveli and Robert Sigmund (Tax Appeals Tribunal, February 23, 

1988), the regulation at 20 NYCRR 590.42, which treats as a single transfer the transfer by one 

transferor to one transferee of certain adjacent or contiguous properties, interprets the first sentence 

of the definition of transfer of real property set forth at Tax Law section 1440.7, not the third 

sentence, the so-called aggregation clause. This first sentence states: 

"7. 'Transfer of real property' means the transfer or transfers of any interest in real property 
by any method, including, but not limited to sale, exchange, assignment, surrender, mortgage 
foreclosure, transfer in lieu of foreclosure, option, trust indenture, taking by eminent domain, 
conveyance upon liquidation or by a receiver or acquisition of a controlling interest in any 
entity with an interest in real property." (Tax Law §1440[7] [emphasis added].) 

"Real property" is defined to mean “every estate or right, legal or equitable, present or future, 
vested or contingent, in lands, tenements or hereditaments, including buildings . . ." (Tax Law 
§1440[6]). In combination, these two definitions result in a definition of "transfer of real property" 
that includes transfers of any interest in lands. This is obviously very broad language, without 
limitation as to the number of transferors, transferees or deeds or the physical location of the 
property. 

The Division has interpreted these definitions at section 590.42 of the regulations with the 
following question and answer: 
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Question:  Is the consideration received by a transferor for the transfer of contiguous or 
adjacent parcels of property to one transferee added together for purposes of applying 
the $1 million exemption? 

"Answer: Generally, yes. A transfer of real property is defined in section 
1440(7) of the Tax Law to mean 'the transfer or transfers of any interest in real 
property.' Thus, the separate deed transfers of contiguous or adjacent properties to one 
transferee are, for purposes of the gains tax, a single transfer of real property.  It is the 
consideration for the interest in a single transfer, regardless of the number of deeds 
used to transfer the property, that is used to determine the application of the $1 million 
exemption. 

"However, if the transferor establishes that the only correlation between the properties 
is the contiguity or adjacency itself, and that the properties were not used for a 
common or related purpose, the consideration will not be aggregated. 

“When the transfer is to more than one transferee, whether the amount paid for each 
deed transfer is added together depends on whether the transferor is subject to the 
aggregation clause for partial or successive transfers. (See section 590.43 of this 
Part.)" (20 NYCRR 590.42) 

Clearly this regulation is interpreting the first sentence of section 1440.7 of the Tax Law. In 

contrast, the regulation at 590.43 interprets the aggregation clause of section 1440.7 of the Tax Law 

which defines as a transfer certain partial or successive transfers of real property. 

As we held in Matter of Thomas Iveli and Robert Sigmund, the interpretation set forth at 

section 590.42 of the regulation that the transfer by one transferor to one transferee of contiguous or 

adjacent properties used for a common or related purpose is well within the statutory language of 

the first sentence of section 1440.7. Applications of this interpretation have been sustained in Matter 

of Sanialyn v. State Tax Commn. (App Div, 3d Dept, June 2, 1988, Mercure, J.) and Matter of 

Bombart v. State Tax Commn, (132 AD2d 745). 

Accordingly, we need not address what additional authority the Commissioner of Taxation 

may have pursuant to section 1448.1 to treat as taxable transfers primarily formulated to evade or 

avoid gains tax.  Nor need we address the language of the aggregation clause that treats as a single 
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transfer partial or successive transfers made pursuant to a plan or agreement. The only questions 

that remain are whether the two properties are contiguous or adjacent and were used for a common 

or related purpose as such terms are used in the regulation. 

The properties at issue are separated by Sugg Road and the shoulders of Sugg Road.1 The 

question is then whether properties separated by such a public way can be said to be contiguous or 

adjacent. 

The regulations of the Division do not define either term. It is a well-established maxim "that 

the words of statutes should be interpreted where possible in their ordinary everyday sense.” 

(Automatigue v. Bouchard, 97 AD2d 183, 186, citing Malat v. Riddell, 383 US 569, 571; Matter of 

Bolden v. Blum, 68 AD2d 600, 602, affd 48 NY2d 946.) 

The term "contiguous” means "being in actual contact: touching along a boundary or at a 

point" (Webster's New.Collegiate Dictionary 283 [9th ed 1985]). Adjacent is defined as “la: not 

distant: nearby b: having a common endpoint or border” (Webster's New Collegiate Dictionary 56, 

supra). Clearly this definition of adjacent which includes "nearby" encompasses properties that may 

not be touching and would allow the conclusion that the instant properties are adjacent. 2 

1lWe agree with the Administrative Law Judge's conclusions that the transfer of the "one foot strip" of 
property along the front of 160 Sugg Road does not enter the discussion of the contiguity or adjacency of the 
properties at issue. Petitioners' grant of an easement to the purchaser in the use of the one-foot strip constituted the 
transfer of an interest in real property within the meaning of sections 1440(4) and 1440(7) of the Tax Law and 
therefore constituted a transfer for gains tax purposes. With the easement, the purchaser gained a beneficial interest 
in the property pursuant to Tax Law 1440(4). This portion of the transfer is therefore properly regarded as part of 
the transfer of the 160 Sugg Road property.  With this finding, we need not address whether this portion of the 
transaction was formulated solely to avoid gains tax. 

2That the term adjacent has the nuance of meaning beyond contiguous, of nearby without necessarily 
touching, is confirmed by Webster's discussion of the synonyms, "ADJACENT, ADJOINING, CONTIGUOUS, 
JUXTAPOSED mean being in close proximity. ADJACENT may or may not imply contact but always implies 
absence of anything of the same kind in between; ADJOINING definitely implies meeting and touching at some 
point or line; CONTIGUOUS implies having contact on all or most of one side; JUXTAPOSING means placed side 
by side esp. so as to permit comparison and contrast." (Webster's New Collegiate Dictionary 56, supra.) 
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Not only do we find that the instant properties were adjacent to each other within the meaning 

of the regulation, we find that to treat the instant properties as a single transfer, if used for a 

common or related purpose, an appropriate application of the gains tax.  These properties were 

directly across from each other separated only by a two lane county road and its shoulders. The 

record does not indicate that this public way in any way hindered intercourse between the two 

properties or in any way created a barrier between them that would negate the conclusion that the 

properties existed and were transferred as a single economic unit.3 The Division did not seek to treat 

as adjacent the other properties that were transferred by the petitioner in this transaction but which 

were separated from each other by privately owned property.  Nor did the Division attempt to treat 

as adjacent properties that were separated by a roadway that presented a real physical barrier. 

The next issue is whether the properties were used for a common or related purpose. The 

facts are that each property was held by petitioners as rental property, as office space and 

warehousing.  Both properties were managed by a single manager. This use to generate rental 

income is a common or related purpose (Matter of Sanialyn v. State Tax Commn., supra; Matter of 

Bombart v. State Tax Commn., supra; Matter of Thomas Iveli and Robert Sizmund, supra). 

Accordingly, we conclude that the transfer of the instant properties by one transferor to one 

transferee was subject to the Division's regulation at 20 NYCRR 590.42. Further, we conclude that 

the properties were adjacent and were used for a common or related purpose. Therefore, the transfer 

of the two properties was properly treated as a single transfer and the consideration properly added 

3The Division's determination to, in effect, treat the instant properties as the transfer of a single economic 
unit is supported by the rule in eminent domain proceedings where properties separated by a highway are valued as 
a single entity if there is a unity of use, control and ownership of the properties (see, Red Apple Rest., Inc. v. State 
of New York, 46 Misc 2d 623, affd 27 AD2d 417 and Bold v. State of New York, 34 Misc 2d 784). 
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together to determine the applicability of the $1 million exemption of section 1443.1 of the Tax 

Law. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the petitioners Fred M. Calandra and Salvatore C. Calandra is denied; 

2. The determination of the Administrative Law Judge is affirmed; and 

3. The petition of Fred M. Calandra and Salvatore C. Calandra is denied 

and the notice of determination dated February 14, 1986 as amended to provide for payment 

pursuant to the terms of the installment payment plan and the cancellation of penalty is sustained. 

Dated:	 Albany, New York 
SEP 2 9 1988 

John P. Dugan 
President 

Francis R. Koenig 
Commissioner 


