
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

:

In the Matter of the Petitions 

:

of 

: 
MARK D. GEORGE AND JOLANTA F. GEORGE 

:  DECISION 
for Redetermination of Deficiencies or for Refunds of DTA NO. 802142 & 802488 
Personal Income Tax under Article 22 of the Tax Law : 
for the Years 1981, 1982 and 1983. 

: 

Petitioner, Mark D. George, P. 0. Box 470, Syracuse, New York 13201-0470, filed an 

exception to the determination of the Administrative Law Judge issued on October 16, 1987 

with respect to petitions for redetermination of deficiencies or for refunds of personal income 

tax under Article 22 for the years 1981, 1982 and 1983 (File Nos. 802142 and 802488). 

Petitioner appeared pro se. The Division of Taxation appeared by William F. Collins, Esq. 

(James Della Porta, Esq. of counsel). 

Neither the petitioner nor the Division of Taxation requested oral argument and only the 

Division submitted a brief in support of its position. The Division of Taxation did not file an 

exception to the Administrative Law Judge's direction that the Division recompute the notices 

of deficiency to reflect the determination that petitioner Jolanta F. George was not a resident 

individual of New York State during the years in issue and that none of her income was from 

New York sources. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 
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ISSUE 

Whether the income of petitioner, Mark D. George, an American Indian and a member of 

the Onondaga Indian Nation who resided off the Onondaga Indian Reservation during the years 

in issue, is subject to the New York State personal income tax. 

FINDINGS OF FACT 

We find the facts as stated in the Administrative Law Judge's determination and such facts 

are incorporated herein by this reference. 

Such facts may be summarized as follows. 

Petitioner, Mark D. George, is an American Indian and a member of the Onondaga Indian 

Nation, Six Nations Iroquois Confederacy (Cayugas, Mohawks, Oneidas, Onondagas, Senecas 

and Tuscaroras).  He was born in Syracuse, New York. Petitioner Jolanta F. George was born in 

Poland, emigrated to the United States in 1968 and settled in Syracuse. In 1974, the petitioners 

were married and between 1974 and 1980 they lived primarily in the Syracuse area except for 

time spent on trips made to other areas of the United States in search of employment. 

The petitioners moved to Atlantic City, New Jersey in the summer of 1980 and rented a 

one-bedroom apartment on a month-to-month basis. Petitioner, Mark D. George, found 

employment in an Atlantic City casino. In October 1980, Jolanta F. George joined the United 

States Military and was assigned to serve in West Germany.  She left for West Germany at the 

end of 1980. Petitioner, Mark, D. George, joined his wife in West Germany but was unable to 

find work and returned to New York in the spring of 1981.  During the next three years, Mr. 

George worked as an electrician at the Nine Mile Two nuclear power plant near Oswego, New 

York.  While working at the nuclear facility, Mr. George resided in a rooming house for a brief 
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period, and then moved to a one-bedroom apartment in Oswego. At no time during the years in


issue did petitioner, Mark D. George, reside or work on an Indian reservation. 

While serving in the military, Mrs. Jolanta George lived off base in a one-bedroom 

apartment. All of the income of Mrs. George during the years in issue was earned in West 

Germany.  Mrs. George sought a European assignment, among other reasons, so as to be close to 

her father, a citizen of Sweden, who was ill. 

Petitioners stopped living together as husband and wife in December 1981 after Mr. 

George returned to New York. However, they were not legally separated. During the years in 

issue, Mrs. George returned to New York only to visit her mother, who resided in Syracuse. 

These visits were made while she was on military leave and she did not spend more than 30 days 

in New York State during any of the years in issue. Mrs. George was discharged from the 

military in August 1983. After her discharge, Mrs. George remained in Europe seeking civilian 

employment. She was unable to find work in Europe and subsequently returned to the United 

States in 1984 or 1985 where she established residence in Maryland. 

OPINION 

The sole issue raised on exception is whether petitioner, Mark D. George, by virtue of his 

status as an enrolled member of the Onondaga Nation, is exempt from paying personal income 

tax on income earned while he resided off the reservation. 

The petitioner does not dispute the fact that, for the years in issue, he was a resident of 

New York State within the meaning of Section 605 (b) (1) (A) of the Tax Law. As a resident 

individual, petitioner is required under Article 22 of the Tax Law to calculate tax based on his 

Federal adjusted gross income (Tax Law §612). Petitioner asserts that he is exempt from the 
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provisions of Article 22 by virtue of his status as an enrolled member of the Onondaga Nation.


The petitioner's primary assertion is that provisions of the Treaty with Six Nations, October 22, 

1784, 7 US Statutes 15 and November 11, 1794, 7 US Statutes 44, in conjunction with other 

Federal statutes, prevents New York State from taxing income earned by any member of the 

Onondaga Nation regardless of his residence and source of income. 

Initially, we reject the petitioner's assertion that the United States Constitution prevents 

New York State from taxing income of American Indians earned off the reservation. The 

United States Supreme Court has put to rest the notion that the Constitution is a source of tax 

exemption for American Indians. (See, Mescalero Apache-Tribe v. Jones, 411 US 145[1973].) 

American Indians are everywhere subject to Federal income tax absent a clear statutory intent to 

exempt the income in question. (See, Choteau v. Burnet, 283 US 691 [1931].) Similarly, so long 

as State jurisdiction exists, a state may assess taxes on Indians who are otherwise actual citizens 

of the State. (Oklahoma Tax Commn. v. U.S., 319 US 598 [1943].) The fact that the petitioner is 

an Indian does not give him any exemption from State income taxes. 

The United States Supreme Court in McClanahan v. Arizona State Tax Commn., (411 US 

164 [1973]), held that the State of Arizona lacked jurisdiction to tax income of a Navajo Indian 

residing and working on the Navajo reservation. The Court found that Arizona had interfered 

with matters which the relevant treaty and statutes leave to the exclusive province of the 

Federal government and the Indians themselves. 

The Court in McClanahan rejected, as the focus of analysis, the Indian Sovereignty 

Doctrine with its concomitant jurisdictional limit on the reach of State law. Under the Indian 

Sovereignty Doctrine, Indian Nations were considered "distinct political communities, having 
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territorial boundaries, within which their authority is exclusive, and having a right to all lands 

within those boundaries, which is not only acknowledged, but guaranteed by the United States." 

(Worcester v. Georgia, 6 Pet[US] 515, 557 [1832].) It followed from this concept that State law 

could have no role to play within the reservation boundaries. Instead of analyzing the issue 

solely in terms of the Indian Sovereignty Doctrine, the Court determined that the validity of a 

State law as it relates to Indian affairs will depend on whether Congress, through its acts or 

treaties, has evinced an intent to preempt the State law in question. The Indian Sovereignty 

Doctrine was retained by the Court as a backdrop against which the relevant treaties and 

statutes must be read. The McClanahan decision is generally held to stand for the proposition 

that the Federal purposes implicit in setting aside Indian country for the residence of a tribe 

preempts State jurisdiction to tax Indians or tribes thereon, unless Congress authorizes the tax. 

(Mescalero Apache Tribe v. Jones, 411 US 154, 148 [1973]; F. Cohen, Handbook of Federal 

Law, [1982], p. 406.) The McClanahan decision has been accepted for purposes of the New 

York income taxes (Opinion of Attorney General, June 27, 1977) and held equally applicable to 

Indian reservations recognized by New York State whether or not such reservation has received 

Federal recognition. (TSB-M-82[2]I.) 

In a companion case to McClanahan, the Supreme Court in Mescalero Apache Tribe v. 

Jones, supra, underscored the importance that the income generating activities occur on a 

reservation. New Mexico attempted to apply a gross receipts tax to ski resort facilities 

constructed and operated by the tribe on off-reservation property.  The Court in Mescalero 

upheld the gross receipts tax because of the off-reservation situs of the resort and the inability 

of the Tribe to point to a Federal act immunizing the lands in question from taxation. While the 
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doctrine of Federal preemption is still applicable, certain consequences result from leaving the 

reservation. There is much less Federal legislation dealing with off-reservation activities of 

Indians. More importantly, the backdrop of Indian Sovereignty no longer influences the 

construction of the relevant statutes and treaties.  The rule of construction in an off-reservation 

case is that any exemption from tax must be granted by treaty or law and not by mere 

implication. The relevant principal enunciated by the Mescalero Court is that: 

"Absent express federal law to the contrary, Indians going beyond reservation boundaries 
have generally been held subject to nondiscriminatory state law otherwise applicable to 
all citizens of the state." (Supra, at 148-49.) 

We are not confronted in this case with an attempt by New York State to extend its 

income tax onto an Indian reservation. Therefore, in order to prevail, the petitioner must 

demonstrate through express language in some statute or treaty that he is exempt from New 

York State taxes on income earned within the State. The rule that ambiguous statutes and 

treaties are to be construed in favor of Indians applies to tax exemptions but this rule "comes 

into play only if such statute or treaty contains language which can reasonably be construed to 

confer tax exemptions." (U.S. v. Anderson, 625 F2d 910, [9th Cir 1980], quoting Holt v. 

Commissioner., 364 F2d 38 [8th Cir 1966], cert denied 386 US 931 [1967].) Nowhere does the 

Treaty with Six Nations 1784 or 1794 touch on the subject of taxation. There is simply no 

language contained in these treaties that can reasonably be construed to confer tax exemption 

on all Six Nations Indians wherever situated. 

The final note appended to Article VII of the Treaty with the Six Nations, 1794 (Treaty of 

Canandaigua), contains the following clause: 

"For the United States do not interfere with nations, tribes, or families of Indians 
elsewhere resident." 
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This clause certainly cannot be construed as express exemptive language conferring tax 

exempt status on Six Nation Indians residing off-reservation. We reject petitioner's argument 

that the aforementioned clause of the Canandaigua Treaty evidences Congress' intent to 

preempt New York State jurisdiction over Six Nation Indians residing off-reservation. We 

cannot find an intention by the Federal Government to limit the sovereignty of New York State 

in such cursory language. 

Petitioner has failed to show an express exemption in any treaty or act of Congress. 

Thus, we must agree with the Division that the petitioner is required to pay tax on all income 

earned during the years in issue. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the petitioner, Mark D. George, is in all respects denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petitions of Mark D. George and Jolanta F. George are granted to the extent 

indicated in conclusions of law "C" and "F" of the Administrative Law Judge's determination 
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issued on October 16, 1987; the Division of Taxation is directed to accordingly modify the 

notices of deficiency issued on April 5, 1985 and August 8, 1985; and, except as so granted, the 

petitions are in all other respects denied. 

DATED: Albany, New York 
July 14, 1988 

/s/ John P. Dugan 
President 

/s/  Francis R. Koenig 
Commissioner 


