
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

: 
In the Matter of the Petition 

: 
of 

: 
NU-LOOK SPECIALISTS, INC.  DECISION 

: DTA NO. 802475 
for Redetermination of a Deficiency or Revision of 
a Determination or Refund of Sales and Use Tax : 
under Articles 28 and 29 of the Tax Law for the 
Period March 1, 1982 through February 28, 1985. : 

Petitioner, Nu-Look Specialists, Inc., 10 Adler Drive, East Syracuse, New York 13057-

1219, filed an exception to the determination of the Administrative Law Judge issued on 

February 25, 1988 with respect to its petition for revision of a determination or for refund of 

sales and use taxes under Articles 28 and 29 of the Tax Law for the period March 1, 1982 

through February 28, 1985 (File No. 802475). Petitioner appeared by Pinsky and Pliskin (Roy 

Pinsky, Esq., of counsel). The Division of Taxation appeared by William F. Collins, Esq. 

(James Della Porta, Esq., of counsel). 

Only the petitioner filed a brief on the exception. Oral argument, at the petitioner's 

request, was heard on July 14, 1988. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the work performed by petitioner, Nu-Look Specialists, Inc., i.e., installing new 

kitchen cabinet doors, hinges, pulls and drawer fronts, and applying veneers to cabinet stiles, 
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rails and sides are taxable services under Tax Law section 1105(c)(5), if such services satisfy all 

of the statutory criteria for a capital improvement set forth in Tax Law section 1101(b)(9). 

FINDINGS OF FACT 

We find the facts of this matter as stated in the Administrative Law Judge's determination 

and such facts are incorporated herein by this reference. 

To summarize these facts, on May 30, 1985, the Division of Taxation issued to petitioner, 

Nu-Look Specialists, Inc. ("Nu-Look"), a Notice of Determination and Demand for Payment of 

Sales and Use Taxes Due setting forth total tax due in the sum of $28,040.56, plus interest of 

$5,825.77, for a total amount due and owing of $33,866.33. 

The foregoing assessment was issued as the result of a field audit which was commenced 

on or about February 13, 1985. During the course of the audit an Advisory Opinion was 

requested and received by petitioner from the Technical Services Bureau of the Department of 

Taxation and Finance, which affirmed the Division of Taxation's position herein that the work 

performed by petitioner in its business operations is subject to sales tax.  Subsequent to the 

issuance of the Advisory Opinion on October 31, 1983, a prehearing conference was held and it 

was agreed between the Division of Taxation and petitioner that those projects conducted by 

petitioner prior to the issuance of the Advisory Opinion would not be subject to sales tax if a 

capital improvement certificate for said services could be produced by petitioner.  Upon 

examination of petitioner's books it was determined that petitioner did have a number of the 

capital improvement certificates and, therefore, the amount asserted in the original notice of 

determination and demand was reduced to $6,076.58, $1,742.84 of which was related to use tax 

on expense items and purchases of fixed assets, which tax was not in dispute.  Petitioner signed 
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and filed a partial Withdrawal of Petition and Discontinuance of Case with regard to the 

amount of tax found due on expense items and fixed assets and proceeded to hearing on the 

sole issue of capital improvements, the disagreed amount being $4,333.74 plus minimum 

interest. 

Both petitioner and the Division of Taxation agreed that the issue was whether the work 

performed by petitioner constituted a capital improvement to real property, thereby making the 

assumption that the cabinets upon which the work was done were part of the real property. 

Nu-Look operates a business which updates and improves kitchen cabinets through a 

process of removing existing doors and drawer fronts and replacing those drawers and doors 

with new ones chosen by the customer. The total exterior surfaces of the cabinets, including the 

stiles, rails and face frames, are laminated to match the new doors. Additionally, new hinges 

and cabinet pulls are attached. The laminated surfaces are applied with a bonding cement and 

can only be removed with damage to the underlying cabinets. A typical job lasted 

approximately 2½ to 3 days. The product, once installed, came with an unlimited lifetime 

warranty for the life of the home. 

Once the materials were installed in a home, they could not be recovered without causing 

irreparable damage to the laminates and in some cases to the cabinets. 

Petitioner demonstrated that a "cabinet fronts" job or refacing is a significant and 

substantial addition to the value and salability of a home in the same way tearing out and 

replacing old cabinets would be. It was also demonstrated that the kitchen is of primary 

importance in the salability of a home; that money invested in a kitchen has the greatest impact 
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upon the home's value; and that a kitchen renovated by Nu-Look would result in a substantial 

addition to the value of the residence. 

OPINION 

The Administrative Law Judge found as a matter of fact and law that the activities of the 

petitioner in altering the real property satisfied the statutory definition of capital improvement, 

i.e., that the process substantially added to the value of the property, affixed property in such a 

way that removal would cause material damage to the cabinets and was intended to become a 

permanent installation. Having found these facts and legal conclusions, the Administrative 

Law Judge then concluded that the work performed by petitioner was "maintaining, servicing 

and repairing" within the meaning of 20 NYCRR 527.7(a)(1) and was not a capital 

improvement. 

On exception the petitioner argues that since the Administrative Law Judge determined 

that factually the petitioner's activities satisfied the statutory criteria for a capital improvement, 

he could only conclude as a matter of law that the activities were not subject to tax because they 

were a capital improvement. 

The Division, on exception, does not except to the findings of fact made by the 

Administrative Law Judge, but relies on the "end result test" to support its argument that 

petitioner's activities were not a capital improvement and thus were taxable. 

We reverse the determination of the Administrative Law Judge. 

Tax Law section 1105(c)(5) provides, in pertinent part, for a tax on: 

"The receipts from every sale, except for resale, of the following services: 
* * * 
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(5)  Maintaining, servicing or repairing real property, property or land as such 
terms are defined in the real property tax law, whether the services are performed in 
or outside of a building, as distinguished from adding to or improving such real 
property, property or land by a capital improvement as such term capital 
improvement is defined in paragraph nine of subdivision (b) of section eleven 
hundred one of this chapter . . . ." (Emphasis added.) 

Tax Law section 1101(b)(9) defines capital improvement as an addition or alteration to 
real property which: 

"(i) Substantially adds to the value of the real property or appreciably prolongs the 
useful life of the real property; and 

(ii) Becomes part of the real property or is permanently affixed to the real property 
so that removal would cause material damage to the property or article itself; and 

(iii) Is intended to become a permanent installation." 

The regulations adopted by the Commissioner to define capital improvement mirror the 

statutory language (20 NYCRR 527.7[a][3]). 

The regulation defining "maintaining, servicing and repairing" real property, as 

distinguished from capital improvement provides: 

" (a) Definitions. (1) Mainraining, servicing and repairing are terms which are used 
to cover all activities that relate to keeping real property in a condition of fitness, 
efficiency, readiness or safety or restoring it to such condition. Among the services 
included are services on a building itself, such as painting; services to the grounds, such 
as lawn services, tree removal and spraying; trash and garbage removal and sewerage 
service and snow removal." (20 NYCRR 527.7[a][1].) 

The regulations adopted by the Commissioner concerning the imposition of the tax in 

situations where real property is serviced seek to distinguish capital improvements to real 

property from maintaining, servicing and repairing real property through a so-called "end 

result" test. 

(4) The imposition of tax on services performed on real propertv depends on the end 
result of such service. If the end result of the services is the repair or maintenance of real 
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property, such services are taxable. If the end result of the same service is a capital 
improvement to the real property, such services are not taxable. 

Example 9:	 The replacement of some shingles or patching of a roof is a repair, 
but a new asphalt shingle roof is a capital improvement. 

Example 10	 A contractor sells and installs an above-ground swimming pool. The 
pool consists of a vinyl liner supported by an aluminum and wood 
frame which rests on the ground and a wood and metal deck. The 
vinyl liner rests on a bed of sand to prevent damage. The deep end 
(hopper) of the pool is set approximately two feet into the ground. 
The pool may be dismantled and moved without substantially 
damaging the real property.  The installation of this pool is not a 
capital improvement, as it may be dismantled and moved without 
substantial injury to the land, there is no intent that it become a 
permanent installation and it has not become affixed so that it has 
become part of the real property.  Therefore, the charges for the sale 
and installation of the pool are subject to the tax." (20 NYCRR 
527.7[b][4j.) 

The determination of the Administrative Law Judge is on its face inconsistent with 

the statutory scheme set out above which in clear language differentiates capital 

improvements to real property from the taxable services of maintaining, servicing and 

repairing real property (Tax Law § 1105[c][5], supra). 

Nor does application of the "end result test" (20 NYCRR 527.7[b][4]) support the 

determination since the explicit purpose of this regulation is to determine whether activities 

performed on real property result in a capital improvement or taxable maintenance, service or 

repair of such property by looking at the end result of the activities. If, as here, the 

determination based on the facts presented is that the activities meet the statutory definition of 

capital improvement, then, under the "test" it is a capital improvement. The regulation does not 

suggest that an activity whose end result satisfied the definition of a capital improvement could 

nonetheless be a taxable maintenance or repair service. 
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We find nothing in Tax Law or regulations of the Commissioner to indicate that a service 

which has been found to meet the definition of a capital improvement requires additional proof 

to remain excluded from tax. 

In Rochester Gas and Electric Corporation v. State Tax Commn. (128 AD2d 238) the 

Appellate Division considered the installation of superheater tubing into boilers and found that 

the record presented prima facie proof that each of the three statutory conditions in section 

1101(b)(9) for a capital improvement had been met. The Court then said: "[a]ccordingly, 

respondent's determination that the installation of the superheaters constituted a taxable repair 

to real property must be annulled." 

The same rationale was applied in Matter of Flah's of Syracuse, Inc. v. Tully (89 AD2d 

729, 730) where the court, after noting that the findings of fact of the State Tax Commission 

were that the improvements at issue met the statutory criteria, concluded that the Commission's 

" . . . determination that the improvements were purchases of tangible personal property and 

services sub4ect to sales tax is arbitrary and capricious as a matter of law 

In Matter of One Estate, Inc. (TSB-H-87[201]S), decided August 31, 1987, the Tax 

Commission held that it was clear that the installation of a fire alarm system and an elevator 

control system "satisfied the criteria of Tax Law section 1101(b)(9), and, therefore, said 

installations constituted capital improvements which were exempt from sales and use tax. (See 

also, Matter of McDonald's - Alps Management, Inc., TSB-H-87(154)S, decided June 9, 1987.) 

In Matter of Building Contractors Association, Inc. v. Tully (87 AD2d 909) the 

Appellate Division held that the capital improvement provision in section 1105(c)(5) is not to 

be viewed as an "exception", as to which the taxpayer bears the burden of proof, but rather is to 
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be construed under the rule that "a statute which levies a tax is to be construed most strictly 

against the government and in favor of the citizen." Citing 20 NYCRR 527.7(b)(4), the Court 

held a service is not taxable if its "end result" is a capital improvement. 

The findings of fact by the Administrative Law Judge are that petitioner's activities met 

the statutory criteria for a capital improvement. Accordingly, such activities are excluded from 

tax as capital improvements. 

Accordingly, it is ORDERED, ADJUDGED and DECREED THAT: 

1. The exception of the petitioner, Nu-Look Specialists, Inc. is granted; 

2. The determination of the Administrative Law Judge is reversed; and 

3. The petition of Nu-Look Specialists, Inc. is granted and the Notice of 

Determination and Demand, dated May 30, 1985 is cancelled. 

Dated: Albany, New York 
November 03, 1988 

/s/ John P. Dugan 
President 

/s/  Francis R. Koenig 
Commissioner 


