
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

:


In the Matter of the Petition : 

of : 

FRANK P. NASK AND FRANCES T. NASK : 
DECISION 

for Redetermination of a Deficiency or for Refund of : DTA NO. 802736 & 803414 
Personal Income Tax under Article 22 of the Tax Law 
for the Year 1983. : 

Petitioners, Frank P. Nask, 10 Mountain Avenue, West Orange, New Jersey 07052, and 

Frances T. Nask, 8 Piccadilly Court, Newburgh, New York 12550, filed an exception to the 

determination of the Administrative Law Judge issued on December 17, 1987 with respect to 

their petition for redetermination of a deficiency or for refund of personal income tax under 

Article 22 of the Tax Law for the year 1983 (File Nos. 802736 and 803414). Petitioners 

appeared by Paul R. Murphy, Esq. The Division of Taxation appeared by William F. Collins, 

Esq. (Angelo Scopellito, Esq., of counsel). 

Petitioners filed a brief on exception. The Division filed a letter in opposition. 

Petitioners' request for oral argument was granted. Petitioners subsequently withdrew such 

request and oral argument was not heard. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 
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ISSUE 

Whether petitioner, Frank P. Nask, was domiciled in, and was a resident of, the State of 

New York during the year 1983. 

FINDINGS OF FACT 

We find the facts as stated in the determination of the Administrative Law Judge and such 

facts are incorporated herein by this reference. 

Frank P. Nask and Frances T. Nask (hereinafter "petitioners") filed a New York State 

resident income tax return for 1983. Said return, which was signed by both petitioners, was 

filed under filing status "Married filing separately on separate forms". The pre-printed address 

label affixed to the return reported petitioners' address as 8 Piccadilly Court, Newburgh, New 

York 12550. The return reported only the income of Mrs. Nask. Mr. Nask's income was 

claimed as an adjustment to income on the basis that he lived and worked outside of New York 

State for the entire year 1983. 

On June 15, 1984, petitioners filed a second New York State resident income tax return-

for 1983. This return, which was also signed by both petitioners, was filed under filing status 

"Married filing separately on one return".  The handwritten address thereon was identical to that 

on the previous return. This return also omitted Mr. Nask's income earned outside the State of 

New York. 

On September 19, 1985, the Division of Taxation sent petitioners a statement wherein 

Mr. Nask's income was held subject to New York State personal income tax based on the 

following explanation: 
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"Removal from New York State for a temporary or limited period of employment 
does not constitute a permanent change in New York domicile and the person 
retains the same status he had prior to such removal. 

"In order (to) effect a change of New York domicile, a person must acquire a new 
domicile in a new location outside of New York State with the intention of making 
this place his permanent home. The information submitted does not substantiate a 
change of domicile from New York State for the tax year 1983. 

"You have been allowed a resident credit for taxes paid to Maryland and 
Pennsylvania and your tax liability is recomputed below". 

According to the aforesaid recomputations Mr. Nask's liability for New York State 

personal income tax was $1,584.80 and Mrs. Nask's liability for New York State personal 

income tax was $77.86. 

On November 1, 1985, the Division issued a Notice of Deficiency against petitioners1 for 

1983 asserting personal income tax of $77.86 plus interest of $13.03, for a total due of $90.89. 

On June 4, 1986, the Division issued a Statement of Audit Changes to Mr. Nask wherein 

his total income was held taxable to New York State. The explanation provided thereon was 

virtually the same as that provided in the Division's letter of September 19, 1985. Accordingly, 

a Notice of Deficiency was issued against Mr. Nask under the same date asserting personal 

income tax of $1,584.80, plus interest of $366.70, for a total due of $1,951.50. 

At a prehearing conference, Mr. Nask's 1983 personal income tax liability was reduced 

from $1,584.80 to $1,463.80. Said reduction was attributable to the allowance of an additional 

personal exemption. 

1
 Although this Notice of Deficiency was issued against both Mr. and Mrs. Nask, the deficiency asserted 
thereon relates solely to Mrs. Nask. 
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Mr. Nask was born and raised in New York. In 1969 he was married to petitioner 

Frances T. Nask. Subsequent to their marriage, they jointly purchased a house in Newburgh, 

New York. 

On December 14, 1982, Mr. Nask was hired by the Hospital Corporation of America 

("HCA") specifically to fulfill HCA's management contract with Monsour Medical Center 

("Monsour") in Jeanette, Pennsylvania.  HCA's commitment to Monsour was for a three-year 

period during which Mr. Nask was to be Monsour's Chief Fiscal Officer. 

Mr. Nask rented a one-bedroom apartment in Pennsylvania during the period he worked 

at Monsour. His wife and children remained in New York. 

The option of moving his entire family to Pennsylvania was considered for about one 

month. However, due to marital problems, he opted instead to negotiate a separation from his 

wife and ultimately obtain a divorce. In March 1984, their separation was finalized and on July 

8, 1985 they were divorced. 

Prior to the completion of Mr. Nask's assignment at Monsour, HCA cancelled that 

management contract, promoted Mr. Nask, and, on September 1, 1983, transferred him to 

HCA's district office in Columbia, Maryland. 

On December 27, 1983, Mr. Nask purchased a condominium in Columbia, Maryland. 

His wife and children continued to reside in New York during the remainder of 1983. 

At the time Mr. Nask commenced his employment with HCA, his long range goal was to 

eventually relocate to the west coast. 

Mr. Nask spent approximately 12 days in New York during 1983 for the purpose of 

visiting his children. 
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Mr. Nask filed income tax returns with the States of Pennsylvania and Maryland during 

1983. He filed said returns indicating that he was a resident of Pennsylvania from January 1983 

to August 1983 and a resident of Maryland from September 1, 1983 to December 31, 1983. 

The deficiency asserted against Mr. Nask allowed a full resident tax credit for the income taxes 

paid to both Pennsylvania and Maryland. 

Documents and letters submitted by Mr. Nask reveal a contradiction with respect to his 

intentions of moving his family. In his letter received July 16, 1985, he stated that his intent 

was to move his family to Pennsylvania and Maryland, respectively, upon his transfer to each of 

said states. However, in his perfected petition received December 15, 1986, he made 

statements to the effect that except for about one month after his employment with HCA, he 

had no intention of moving his family to the aforesaid states. 

In addition, we find that petitioner has not returned to reside in New York State since 

December 1982, has remarried and currently owns a home at 10 Mountain Avenue, West 

Orange, New Jersey 07052. 

OPINION 

Petitioner alleged that he was a nonresident of New York State since he did not live or 

work in New York during any part of the year 1983; after his removal from New York he had 

no intention of returning; his transfers were permanent in nature; and he became a bona fide 

resident of Pennsylvania in December 1982, and subsequently, he became a bona fide resident 

of Maryland on September 1, 1983. 

The Administrative Law Judge determined petitioner did not meet his burden of proof to 

show that the necessary intention to effect a change in domicile existed. 
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We affirm the determination of the Administrative Law Judge. Section 605(a) of the Tax Law 

defines a resident individual as one: 

"(1) who is domiciled in this state, unless (A) he maintains no permanent place of 
abode in this state, maintains a permanent place of abode elsewhere, and spends in 
the aggregate not more than thirty days of the taxable year in this state, or . . . 

"(2) who is not domiciled in this state but maintains a permanent place of abode in 
this state and spends in the aggregate more than one hundred eighty-three days of 
the taxable year in this state, unless such individual is in active service in the armed 
forces of the United States." 

The Tax Law does not contain a definition of domicile (compare, Surrogate Court 

Procedure Act, §1103[15]). The Division's regulations (20 NYCRR 102.2[d]) provide, in 

pertinent part, as follows: 

"Domicile. (1) Domicile, in general, is the place which an individual intends to be 
his permanent home -- the place to which he intends to return whenever he may be 
absent. 

"(2) A domicile once established continues until the person in question moves to a 
new location with the bona fide intention of making his fixed and permanent home 
there.  No change of domicile results from a removal to a new location if the 
intention is to remain there only for a limited time; this rule applies even though the 
individual may have sold or disposed of his former home. The burden is upon any 
person asserting a change of domicile to show that the necessary intention existed. 
In determining an individual's intention in this regard, his declarations will be given 
due weight, but they will not be conclusive if they are contradicted by his conduct. 
The fact that a person registers and votes in one place is important but not 
necessarily conclusive, especially if the facts indicate that he did this merely to 
escape taxation in some other place. 

* * * 

"(4) A person can have only one domicile. If he has two or more homes, his 
domicile is the one which he regards and uses as his permanent home. In 
determining his intentions in this matter, the length of time customarily spent at 
each location is important but not necessarily conclusive. As pointed out in, 
subdivision (a) of this section, a person who maintains a permanent place of abode 
in New York State and spends more than 183 days of the taxable year in New York 
State is taxable as a resident even though he may be domiciled elsewhere." 
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Subdivision (e)(1) of said regulation defines permanent place of abode as: 

“. . . a dwelling place permanently maintained by the taxpayer, whether or not 
owned by him, and will generally include a dwelling place owned or leased by his 
or her spouse. However, a mere camp or cottage, which is suitable and used only 
for vacations, is not a permanent place of abode." 

In order to create a change of domicile, both the intention to make a new location a 

fixed and permanent home and actual residence at that location must be present (Matter 

of Minsky v. Tully, 78 AD2d 955, emphasis added). The substance of the matter was 

stated long ago by the Court of Appeals in Matter of Newcomb (192 NY 238, 250): 

"Residence means living in a particular locality, but domicile means living in that 
locality with intent to make it a fixed and permanent home.  Residence simply 
requires bodily presence as an inhabitant in a given place, while domicile requires 
bodily presence in that place and also an intention to make it one's domicile. 

"The existing domicile, whether of origin or selection, continues until a new 
one is acquired and the burden of proof rests upon the party who alleges a change. 
The question is one of fact rather than law, and it frequently depends upon a variety 
of circumstances which differ as widely as the peculiarities of individuals. . . . In 
order to acquire a new domicile there must be a union of residence and intention. 
Residence without intention, or intention without residence is of no avail. Mere 
change of residence although continued for a long time does not effect a change of 
domicile, while a change of residence even for a short time with the intention in 
good faith to change the domicile, has that effect. . . . Residence is necessary, for 
there can be no domicile without it, and important as evidence, for it bears strongly 
upon intention, but not controlling, for unless combined with intention, it cannot 
effect a change of domicile. . . . There must be a present, definite and honest 
purpose to give up the old and take up the new place as the domicile of the person 
whose status is under consideration. . . . every human being may select and make 
his own domicile, but the selection must be followed by proper action. Motives are 
immaterial, except as they indicate intention. A change of domicile may be made 
through caprice, whim or fancy, for business, health or pleasure, to secure a change 
of climate, or a change of laws, or for any reason whatever, provided there is an 
absolute and fixed intention to abandon one and acquire another and the acts of the 
person affected confirm the intention. . . . No pretense or deception can be 
practiced, for the intention must be honest, the action genuine and the evidence to 
establish both, clear and convincing.  The animus manendi must be actual with no 
animo revertendi. 
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“. . .This discussion shows what an important and essential bearing intention 
has upon domicile. It is always a distinct and material fact to be established. 
Intention may be proved by acts and by declarations connected with acts, but it is 
not thus limited when it relates to mental attitude or to a subject governed by 
choice." 

These basic principles have been restated and refined in numerous cases by a 

variety of courts in the years since they were laid down by the Court of Appeals (see, 

Matter of Bodfish v. Gallman, 50 AD2d 457; Matter of Zinn v. Tully, 54 NY 713, revg 

77 AD2d 725; Matter of Brunner, 41 NY2d 917; Klein v. State Tax Commn., 55 AD2d 

982; Matter of Babbin v. State Tax Commn., 67 AD2d 762). 

The test of intent with respect to a purported new domicile has been stated as 

"whether the place of habitation is the permanent home of a person, with the range of 

sentiment, feeling and permanent association with it" (Matter of Bodfish v. Gallman, 

supra). Moves to other states in which permanent residences are established do not 

necessarily provide clear and convincing evidence of an intent to change one's domicile 

(Matter of Zinn v. Tully, supra). 

Petitioner failed to prove by clear and convincing evidence that he intended to 

change his domicile from New York State to Pennsylvania, Maryland or to any other 

place. During 1983 petitioner initially changed his place of employment from New York 

State to Pennsylvania.  At the outset this employment was for a limited period of three 

years, the duration of the contract between his employer, HCA, and Monsour Medical 

Center. In September of 1983 petitioner again changed his place of employment to 

Maryland. Petitioner resided in both states during this period. His wife and family 

remained in their New York home. 
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Petitioner did not register to vote in either state.  He did not become licensed to 

drive in either state.  Petitioner maintained a New York driver's license. He did not move 

his family to either state.  Leasing an apartment in Pennsylvania, and eventually 

purchasing a condominium in Maryland do not in and of themselves constitute clear and 

convincing evidence of petitioner's intent to change his domicile (see, Matter of Zinn v. 

Tully, supra). 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of petitioners, Frank P. Nask and Frances T. Nask, is denied; 

2. The determination of the Administrative Law Judge is affirmed; and 

3. The petition of Frank P. Nask and Frances T. Nask is granted to the extent 

indicated in conclusion of law "F" of the Administrative Law Judge's determination and 

the Division of Taxation is directed to modify the notices of deficiency issued on 

November 1, 1985 and June 4, 1986 accordingly, but except as so granted is in all other 

respects denied. 

Dated: Albany, New York 
September 29, 1988 

/s/ John P. Dugan 
President 

/s/  Francis R. Koenig 
Commissioner 


