
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition 

of 

FRANCES G. MATTESON, 
BRENDA LEE MATTESON, 

AND HELEN V. COHEN 

for Revision of a Determination or for Refund 
of Tax on Gains Derived from Certain Real 
Property Transfers under Article 31-B of the 
Tax Law. 

: 

: 

: DECISION 
DTA No. 807200 

: 

: 

: 

________________________________________________ 

Petitioners Frances G. Matteson, Brenda Lee Matteson and Helen V. Cohen, c/o Benjamin 

D. Russo, Esq., 38 Oak Street, P.O. Box 996, Patchogue, New York 11772, filed an exception to 

the determination of the Administrative Law Judge issued on April 8, 1993. Petitioners appeared 

by Howard M. Koff, Esq. The Division of Taxation appeared by William F. Collins, Esq. 

(Andrew J. Zalewski, Esq., of Counsel). 

Petitioners did not file a brief in support of their exception, or a reply brief. The Division 

of Taxation filed a brief in opposition. The six-month period to issue this decision began on June 

25, 1993, the date by which petitioners could have filed a reply brief. Oral argument was not 

requested. 

The Tax Appeals Tribunal renders the following decision per curiam. 

ISSUE 

Whether petitioners' sales of certain lots should be aggregated pursuant to Tax Law 

§ 1440(7). 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 

The real property involved in this matter consists of three parcels of land located in Center 

Moriches, New York. The three parcels have frontage on one side of Old Neck Creek. Parcel III 
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is situated in one corner of Parcel II.  Parcel I, the largest of the three parcels, lies next to Parcel 

II and Parcel IV. Parcel IV is located behind Parcel II and is not involved in this proceeding. 

Parcel I is separated from Parcel II by a lot owned by an unrelated party and by a 14 to 20-foot 

right-of-way. A six-foot high chain link fence separates Parcel II from Parcel IV, the right-of-

way andthe lot. The fence contains a gate at the point where Parcels II, IV and the right-of-way 

meet. 

John T. Matteson, the husband of petitioner Frances G. Matteson and father to petitioners 

Brenda Lee Matteson and Helen V. Cohen, obtained Parcel I by deed dated August 28, 1952 

from Virginia T. Matteson, his mother. On May 27, 1970, John T. Matteson conveyed Parcel I to 

Stanley White, et al, taking back a purchase money mortgage from the purchasers. Petitioners, as 

executrixes under the last will and testament of John T. Matteson, commenced foreclosure 

proceedings against the purchasers which proceeded to judgment on December 12, 1980. On 

January 30, 1981, the referee appointed pursuant to the foreclosure proceeding transferred 

Parcel I to petitioners as the highest bidders at the foreclosure sale. 

On August 28, 1952, Virginia T. Matteson transferred Parcels II and III to John T. 

Matteson, together with an easement running from Parcel I to Parcel II over the right-of-way. 

Parcel III was transferred by John T. Matteson to Frances G. Matteson on December 1, 1955, and 

Parcel II was transferred between the same parties on February 1, 1968. This later transfer did 

not specifically include the easement over the right of way between Parcels I and II, but 

transferred Parcel II "together with the appurtenances and all the estate and rights of the party of 

the first part in and to said premises . . . ." 

Petitioner Frances G. Matteson filed an application with the Town of Brookhaven for a 

change of zoning involving Parcel II in order that the Mattesons could operate a commercial 

marina facility on the property.  The Town approved the rezoning but required that certain 

restricted covenants be placed on the land. To accomplish this requirement, Frances G. Matteson 

entered into a Covenant of Restrictive Use of Property, dated July 31, 1968, which contained, in 

part, the following conditions, covenants and restrictions running with the land: 
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(a) the right-of-way adjacent to Parcels I and II shall not be permitted to be used by the 

public using the marina facilities. 

(b)  the property is to be used for marina and affiliated marina purposes only. 

As previously noted, Parcels II and III were employed in a commercial marina business. 

The business was operated by Old Neck Marina, Inc. a corporation wholly-owned by Frances G. 

Matteson. Parcel I consisted mainly of vacant land. 

On December 21, 1970, John T. Matteson executed his last will and testament. The will 

provided for a trust to be created having petitioners as co-trustees and Frances G. Matteson as the 

trust's income beneficiary.  Upon the death of Frances G. Matteson, the principal of the trust and 

any accumulated income were to be divided equally between Brenda Lee Matteson and Helen V. 

Matteson (Cohen). John T. Matteson died on March 11, 1978 and on April 5, 1978 Letters of 

Trusteeship were granted to petitioners. 

Helen V. Cohen was approached by certain realtors representing J & B Fluids, Inc., which 

was interested in purchasing the three parcels of property.  After discussing the corporation's 

interest in Parcels I, II and III, the petitioners decided to sell the three parcels and to allow 

Ms. Cohen to negotiate the selling price with the purchasers. On or about March 21, 1985, 

petitioners, as sellers, entered into a contract of sale with J & B Fluids, Inc., as purchaser, for the 

sale of Parcels I, II and III for $1,250,000.00. Paragraph 42 of the contract provided that: 

"The obligations of the Purchaser to accept title hereunder are
subject to Purchaser's title insurance company . . . insuring 
contiguity of Parcels I and II and Parcels II and III and that there 
are no strips or gores between said contiguous parcels." 

On January 14, 1987, petitioners filed a transferor questionnaire indicating the transfer of 

Parcels I, II and III from petitioners to J & B Fluids, Inc. for a gross consideration of 

$1,250,000.00. On the same date, a second transferor questionnaire was filed indicating the 

transfer of the three parcels from J & B Fluids, Inc. to Old Neck Associates. J & B Fluids, Inc., 

on January 6, 1987, had assigned its rights as purchaser under the contract of sale dated 

March 21, 1985 with petitioners relating to the three parcels at issue herein. 
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On February 4, 1987, the closing of title occurred on the three parcels. Petitioners were 

represented by the same two attorneys. Petitioners, individually and as sole devisees under the 

Last Will and Testament of John T. Matteson, by deed dated February 4, 1987, transferred the 

three parcels to Old Neck Associates. The deed stated that the transfer included an easement for 

ingress and egress to and from Parcels I and II over a certain 14-foot right-of-way described in a 

certain deed from Virginia T. Matteson to John T. Matteson dated August 28, 1952. At the 

closing, Frances G. Matteson received all the proceeds of the sale. At the end of the year, the 

sales proceeds were allocated based upon the original cost basis of each parcel, resulting in the 

trust receiving 49%, or $571,095.00, of the proceeds and Frances G. Matteson receiving 51%, or 

$594,405.00, of the proceeds. Brenda Lee Matteson and Helen V. Cohen did not personally 

receive any of the funds of the sale. Real property transfer gains tax of $121,250.00 was 

forwarded to the Department of Taxation and Finance in full payment of the Tentative 

Assessment and Return issued on February 2, 1987. 

The 1987 U.S. Individual Income Tax Return of Frances G. Matteson indicates that she 

reported $594,405.00 in income received on the sale of Parcels I, II and III.  The 1987 U.S. 

Fiduciary Income Tax Return of the Estate of John Matteson Trust states that it reported 

$571,095.00 in income received on the sale of Parcels I, II and III.  It was only after the sale of 

the parcels at issue and during the efforts to determine the allocation of the proceeds that the 

existence of the testamentary trust was discovered, that fiduciary returns were filed and that taxes 

were paid. 

Petitioners filed a claim for refund in the amount of $121,250.00 on July 31, 1987. The 

basis of the claim was that aggregation of the consideration received was not appropriate because 

the parcels had separate transferors and the parcels were separated by a parcel owned by a third 

party.  In response, the Division of Taxation ("Division") denied the claim for refund, stating that 

the properties are considered contiguous or adjacent because they are separated only by a 20-foot 

right-of-way and are therefore in close proximity. In further support of aggregation of the 
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consideration, the Division pointed to the fact that the parcels were transferred in a single 

transaction to a single purchaser, with one total purchase price for all three parcels. 

During the course of the hearing, petitioners introduced into the record of this matter an 

appraisal of the property situated on Old Neck Road, Center Moriches, New York, known as 

Parcels I-II-III.  The date of the appraisal was December 5, 1991 and the date the value applied 

was April 1987. The function of the appraisal report was to estimate the market value for estate 

taxes and to establish the weighted value attributed to each parcel of the real property.  The 

Market Data (Direct Sales Comparison) Approach was used to determine the value of Parcel I at 

$793,000.00 and the value of Parcels II and III at $875,000.00. 

OPINION 

The Administrative Law Judge rejected petitioners' assertion that the transaction should be 

viewed in the context of 20 NYCRR 590.43(b)1 noting that the underlying principle of the 

regulation is that transfers of contiguous parcels by "independent parties" to one transferee will 

not be aggregated. The Administrative Law Judge determined that petitioners were not 

independent transferors stating that: 

"petitioners had a beneficial interest in Parcel I either as tenants in 
common or in conjunction with their interests under the 
testamentary trust (see, EPTL 7-1.9[a]; Tax Law § 1440[4]). 

"Factors which support the Division's position that aggregation 
is appropriate include the following: the relationship of the 
petitioners; petitioners acting in concert in deciding to sell all three 
parcels; the decision by two of the petitioners to allow the third to 
conduct the negotiations with the contract purchaser; the 
negotiation by one petitioner of the selling price for all three 
parcels as a single economic unit; the use of a single sales contract 

120 NYCRR 590.43(b) provides: 

"Several transferors, each owning a separate parcel of land, each parcel 
contiguous with or adjacent to the others, one transferee? 

"Answer: The consideration is not aggregated, even if there is a clause in 
each contract that conditions the sale 
of each parcel on the ability of the transferee to acquire the other contiguous or 
adjacent parcels.  The consideration paid to each transferor is not aggregated 
even in the case of one contract between the transferee and the several 
transferors." 
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and the delivery of a single deed at the closing" (Determination, 
conclusion of law "D"). 

Based on these facts, the Administrative Law Judge concluded that: 

"[p]etitioners have failed to produce sufficient evidence to
establish that the transfers were conducted by several, independent
parties (Matter of Sanjaylyn Co. v. State Tax Commn., 141 AD2d 
916, 528 NYS2d 948, appeal dismissed 72 NY2d 950, 533 NYS2d 
55). Therefore, petitioners are not entitled to the benefit of 
20 NYCRR 590.43(b)" (Determination, conclusion of law "D"). 

The Administrative Law Judge further held that parcels I and II were contiguous and/or 

adjacent because: 1) the easement between the two parcels was not abandoned as asserted by 

petitioners; 2) the Covenant of Restrictive Use of Property relied upon by petitioners restricted 

use by the public and did not restrict access to the easement between parcels; 3) a conclusion that 

the parcels are adjacent is allowed under the plain meaning of the word (citing Matter of 

Calandra, Tax Appeals Tribunal, September 29, 1988); and, 4) a six-foot chain link fence with a 

gate does not negate a finding that the properties were adjacent. 

Finally, the Administrative Law Judge held that petitioners had not proven "that the only 

correlation between the properties was their contiguity or adjacency" (Determination, conclusion 

of law "G"). 

On exception, petitioners reiterate the arguments presented to the Administrative Law 

Judge that: because there were several transferors, the sales cannot be aggregated pursuant to 

20 NYCRR 590.43(b); the parcels were not used for a common or related purpose, and the 

easement between the parcels was abandoned breaking the contiguity, and thereby precluding 

aggregation of the sales. The only additional assertion made by petitioners on exception is that 

the Administrative Law Judge erred by ignoring petitioners' "uncontroverted expert testimony 

that the subject easement was abandoned" (Petitioners' exception, p. 1). 

The Division asserts that aggregation is proper because petitioners have not demonstrated 

that the transferors were independent and that, therefore, 20 NYCRR 590.43(b) does not apply. 

Further, that the Administrative Law Judge's discussion of 20 NYCRR 590.43(d) regarding 

jointly-owned property was relevant to the extent that it demonstrates the gain of all the 
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transferors should be added together for the purpose of determining if the one million dollar 

threshold applies. The Division also asserts that petitioners have not demonstrated that the only 

relationship between the properties was their contiguity or adjacency. Finally, the Division 

asserts that the Administrative Law Judge did not ignore the testimony of petitioners' witness on 

the issue of abandonment of the easement, "but rejected [it] as unsupported by the record and 

applicable law" (Division's brief, p. 6). 

We affirm the determination of the Administrative Law Judge. 

The Administrative Law Judge completely and adequately addressed the issues before him 

which are identical to those raised by petitioners on exception. Therefore, we affirm based upon 

the determination of the Administrative Law Judge. 

With regard to the only assertion made by petitioners on exception that was not raised 

before the Administrative Law Judge (i.e., whether the Administrative Law Judge improperly 

ignored petitioners' expert witnesses' testimony on the issue of whether the easement was 

abandoned), we agree with the Division that the Administrative Law Judge properly determined 

that regardless of the testimony, a finding that the easement was abandoned was not supported by 

the law or the record in this matter.  Furthermore, petitioners have offered no argument on 

exception as to why the Administrative Law Judge may have erred in his conclusion that the 

subject parcels are adjacent (see, Matter of Calandra, supra). 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Frances G. Matteson, Brenda Lee Matteson and Helen V. Cohen is 

denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Frances G. Matteson, Brenda Lee Matteson and Helen V. Cohen is 

denied; and 
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4. The Division of Taxation's denial of petitioners' refund claim is sustained. 

DATED: 	Troy, New York 
December 23, 1993 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


