
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

VAROJAN SAVADJIAN : DECISION 

for Redetermination of a Deficiency or for Refund of : 
New York State and New York City Personal Income 
Taxes under Article 22 of the Tax Law and the New York : 
City Administrative Code for the Year 1981. 
________________________________________________ 

Petitioner Varojan Savadjian, 4 Davenport Court, Old Tappan, New Jersey 07675, filed an 

exception to the determination of the Administrative Law Judge issued on July 19, 1990 with 

respect to his petition for redetermination of a deficiency or for refund of New York State and 

New York City Personal Income Taxes under Article 22 of the Tax Law and the New York City 

Administrative Code for the Year 1981 (File No. 807280). Petitioner appeared pro se. The 

Division of Taxation appeared by William F. Collins, Esq. (Kenneth Schultz, Esq., of counsel). 

Petitioner did not file a brief on exception nor request oral argument. The Division of 

Taxation filed a brief. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation properly disallowed petitioner's claim for refund of 

personal income taxes for the year 1981. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge and such facts are stated 

below. 

Petitioner Varojan Savadjian resided in Manhasset, New York and was a resident of New 

York State during the tax year 1981.  He is presently a chartered life underwriter and chartered 
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financial consultant for the Prudential Insurance Company. During the year in question, he was 

a field sales manager. 

In 1981, petitioner prepared his Federal income tax return and New York State income tax 

return showing refunds due of $22,524.00 and $7,776.00, respectively.  The New York State 

refund resulted from New York State andNew York City taxes withheld from wages paid to 

Mr. Savadjian during 1981.  A copy of Form W-2, the Wage and Tax Statement, was attached to 

petitioner's return.  Petitioner testified that his return was prepared during late March and early 

April 1982, and signed and mailed on or about April 10, 1982.  The return was sent by regular 

U.S. Postal Service mail. 

The Division of Taxation contends that it never received petitioner's 1981 New York State 

personal income tax return, and submitted a Certificate of Non-filing, indicating "that a search 

has been made of the Personal Income Tax files for the Personal Income Tax Return for the year 

1981 of Varojan Savadjian, social security account number_________, and that no such Personal 

Income Tax return was located." 

On August 5, 1987, the Central Income Tax Section of the Division of Taxation issued to 

petitioner, Varojan Savadjian, a Notice of Disallowance of petitioner's claim for refund for the 

tax year 1981 in the amount of $7,776.00 with the following explanation in part: 

"You have not established that your return was filed before the 
Statute of Limitations expired." 

Petitioner testified that he received his Federal income tax refund for 1981 of $22,524.00 

during August 1982 and submitted a copy of the U.S. Treasury check made out to him indicating 

that it was the refund for that particular tax year.  Petitioner indicated that he expected the New 

York State refund to follow, and when it did not come, he began calling the State Tax 

Department. 

According to petitioner's notes and records, his first telephone call to the Division 

occurred on Wednesday, November 10, 1982 and was made to (518) 474-2121, at which time he 
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gave the Division employee his social security number and he was informed that he would 

receive his refund in the near future. 

The next call that petitioner has recorded in his notes was made on Friday, October 21, 

1983, to the Division. Petitioner testified that he was again informed that he would have his 

refund for 1981 in a short period of time having expressed a great deal of anger and frustration to 

the State employee. 

In between these two telephone calls, petitioner was promoted by Prudential to full branch 

manager in a district office covering all of Bergen County, New Jersey. This position required 

working approximately 14 hours a day, 7 days a week for approximately the first 9 months of 

1983, and as a result the claim for refund was not foremost in petitioner's mind. 

Petitioner again called the Division of Taxation on Tuesday, April 10, 1984, having 

realized during the preparation of his 1983 tax returns, that he had still not received his 1981 

refund.  He indicated that the Division employee did not give him any answer with respect to his 

refund claim, but took his office telephone number in order to return his call. He received none. 

From the beginning of 1984 until her death in November 1984, petitioner testified that he 

was preoccupied and overwhelmed with the sickness of his future mother-in-law. 

While preparing his 1984 tax return on or about April 12, 1985, he again called the 

Division. Having obtained a telephone number for calls coming from outside New York State, 

he called (518) 438-6777 from his office in New Jersey which again was to no avail. In addition, 

petitioner indicated that at no time in all the telephone calls was he ever informed that he should 

have requested such information in writing. However, at the urging of his new wife (petitioner 

married in 1985) he wrote a letter on June 30, 1985. In that letter, petitioner enclosed copies of 

both his 1981 and 1982 New York State and New York City income tax returns. He indicated 

that he was waiting for refunds from New York State in the amounts of $7,776.00 for 1981 and 

$2,565.00 for 1982. On or about September 27, 1985, petitioner received his 1982 refund in the 

amount of $3,289.00 which presumably was the refund for which he filed plus interest due and 

owing. In another letter to the Division dated November 19, 1985, petitioner indicated such 
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receipt and further stated that he had not yet received his 1981 refund or any correspondence 

with regard to that tax year. 

On February 25, 1986, the New York State Department of Taxation and Finance sent 

petitioner a very brief rejection of his refund claim indicating that it had received his claim for 

the year 1981 on November 19, 1985, and since the deadline was April 15, 1985, the law did not 

permit the claim for refund. 

By a letter dated March 19, 1986, Diana Sarkissian, an attorney representing petitioner 

(also petitioner's new spouse), set forth the documentation and the information with respect to 

the telephone calls regarding the 1981 and 1982 tax refunds. A year passed without any 

response from the Division, and by a letter dated March 5, 1987 Ms. Sarkissian  made another 

inquiry with respect to the refund for 1981. When petitioner and his representative received no 

response by May 20, 1987, a letter was sent to Commissioner Roderick Chu, with a request to 

have his office review this matter.  Petitioner received correspondence from John B. Langer, 

Deputy Commissioner for Operations, on or about August 7, 1987 indicating in part: 

"[T]he law does not permit us to allow the 1981 refund you
claimed. We have no record of receiving your 1981 return prior to 
the copy you sent with your letter of June 30, 1985. The last day
to file this return was 4/15/85." 

OPINION 

The Administrative Law Judge determined that petitioner, Varojan Savadjian, failed to 

prove that he timely filed his 1981 tax return and, thus, his claim for a refund was dismissed as 

untimely. 

Petitioner, on exception, claims that the Administrative Law Judge erred by accepting the 

Division of Taxation's Certificate of Non-filing as prima facie evidence that petitioner's 1981 tax 

return was not filed and that his testimony of ordinary mailing should prove receipt by the 

Division. Furthermore, petitioner asserts that he timely filed his 1981 income tax return, and that 

he contacted the Department of Taxation and Finance on numerous occasions by telephone with 
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respect to his refund.  During these phone conversations, he was assured that his refund was 

forthcoming and was never informed that he should make such request in writing. 

In response, the Division of Taxation asserts that petitioner's testimony as to the mailing of 

his 1981 tax return by ordinary mail is insufficient to establish that the return was received by 

the Division and, therefore, petitioner's refund claim should be dismissed as untimely. 

We affirm the determination of the Administrative Law Judge. 

Tax Law § 691(a) and Administrative Code of City of New York § 11-1791(a) provide in 

pertinent part: 

"If any . . . document required to be filed, or any payment required 
to be made, within a prescribed period or on or before a prescribed 
date . . . is, after such period or such date, delivered by United 
States mail . . . , the date of the United States postmark stamped on
the envelope shall be deemed to be the date of delivery . . . If any
document or payment is sent by United States registered mail, such 
registration shall be prima facie evidence that such document or 
payment was delivered to the tax commission, bureau, office, 
officer or person to which or to whom addressed." 

Where a document has not been received by the Division of Taxation, the general rule is 

that proof of ordinary mailing is insufficient as a matter of law to prove timely filing (Matter of 

Filler, Tax Appeals Tribunal, August 24, 1989; Matter of WSD United Transp., Tax Appeals 

Tribunal, July 27, 1989). Therefore, petitioner's testimony that he mailed the 1981 tax return on 

April 10, 1982 is insufficient to establish that the return was received by the Division of 

Taxation, absent any proof of certified or registered mailing. 

Further, we find the decision in Matter of Mutual Life Ins. Co. v. New York State Tax 

Commn. (142 AD2d 41, 534 NYS2d 565) distinguishable from the instant case.  In Mutual Life, 

the court found that in light of compelling evidence that a check for payment of taxes was 

prepared and mailed in compliance with taxpayer's normal procedures (which had produced an 

unblemished record of compliance with withholding tax requirements) the burden was on the 

Department of Taxation to produce some evidence of their procedures with regard to receiving 

returns and checks or that it had conducted at least a cursory review of its files for the check 
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(Matter of Mutual Life Ins. Co. v. New York State Tax Commn., supra, 534 NYS2d 565, 567, 

emphasis added).  Petitioner here has not introduced a measure of proof of mailing comparable 

to that in Mutual Life.  Petitioner's proof consisted primarily of his own testimony.  In contrast, 

the petitioner in Mutual Life presented detailed evidence of its office mailing procedure and 

documentary evidence to support the writing of the check. Given the evidence of mailing 

offered by petitioner, we find that the burden of producing evidence did not pass to the Division 

of Taxation. In other words, it was not necessary for the Division of Taxation to prove non-

receipt since petitioner had not met his burden of proving timely mailing of his 1981 income tax 

return. 

The present case is also distinguishable from Mutual Life because here the Division of 

Taxation submitted a Certificate of Non-filing indicating that it had not received a 1981 tax 

return from petitioner.  Tax Law § 691(d) provides that "the certificate of the tax commission to 

the effect that a tax has not been paid, that a return has not been filed, . . . shall be prima facie 

evidence that such tax has not been paid, that such return has not been filed. . . ." The 

evidentiary value of the certificate before us is impaired, however, because the facts indicate that 

it is not correct. The certificate, dated February 21, 1990, states that no personal income tax 

return for 1981 was found for petitioner but the facts before us are that the Division, in a letter 

dated August 7, 1987, acknowledged receipt of petitioner's 1981 tax return accompanied by 

petitioner's letter of June 30, 1985.  Although the import of the certificate and the search it 

reports may be questionable, such doubts do not affect the outcome of this case because as stated 

above the burden of producing evidence never passed to the Division. 

Tax Law § 687(a) and Administrative Code § 11-1787(a) provide that a: 

"claim for credit or refund of an overpayment of income tax shall 
be filed by the taxpayer within three years from the time the return 
was filed or two years from the time the tax was paid, whichever 
of such periods expires the later, or if no return was filed, within 
two years from the time the tax was paid. If the claim is filed 
within the three year period, the amount of the credit or refund 
shall not exceed the portion of the tax paid within the three years 
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immediately preceding the filing of the claim plus the period of
any extension of time for filing the return . . ." 

Since the Division of Taxation first received petitioner's return and his claim for a refund 

at the earliest on June 30, 1985, petitioner's claim for credit or refund is within three years of the 

filing of the return. However, petitioner is not entitled to any portion of the refund claim since 

the amount of refund is limited to the portion of the tax paid within the three years immediately 

preceding the filing of the claim and the taxes withheld from petitioner's wages for 1981 were 

deemed to have been paid on April 15, 1982, more than three years before the date of the earliest 

possible refund claim of June 30, 1985 (Tax Law § 687[i]; Administrative Code § 11-1787[i]; 

Matter of Malone, State Tax Commn., March 6, 1985). 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of petitioner Varojan Savadjian is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Varojan Savadjian is in all respects denied; and 

4. The denial of petitioner's refund claim is sustained. 

DATED:  Troy, New York 
December 28, 1990 

/s/John P. Dugan
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 
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