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Petitioners Lenon Sokolowski Models, Lenon Kaplan, Partner of Lenon Sokolowski 

Models and Wally Sokolowski, Partner of Lenon Sokolowski Models, 236 West 26th Street, 

New York, New York 10001 filed exceptions to the determination of the Administrative Law 

Judge issued on January 16, 1992 with respect to their petitions for revision of a determination or 

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the period March 1, 
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1984 through February 28, 1987. Petitioner appeared by James H. Tully, Jr., Esq. The Division 

of Taxation appeared by William F. Collins, Esq. (James Della Porta, Esq., of counsel). 

Both parties filed briefs on exception. Oral argument, at petitioners' request, was heard on 

April 16, 1992. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUES 

I.  Whether petitioner Lenon Sokolowski Models has established that certain of its sales of 

architectural models are exempt from tax as sales for resale, sales to tax-exempt organizations or 

out-of-state sales. 

II.  Whether petitioner Lenon Sokolowski Models' sales of architectural models are exempt 

from tax because they are used "in research and development in the experimental or laboratory 

sense" within the meaning of Tax Law § 1115(a)(10). 

III.  Whether photography expenses incurred by petitioner Lenon 

Sokolowski Models were purchases for resale and, therefore, not subject to sales or use taxes. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge and make an additional 

finding of fact. The Administrative Law Judge's findings of fact and the additional finding of 

fact are set forth below. 

Petitioner Lenon Sokolowski Models (the "partnership") is a firm which builds models for 

architects, developers, museums and photographers. Petitioners Lenon Kaplan and 

Wally Sokolowski are partners in the partnership. Architects used the models built by the 

partnership as a planning device to examine the buildings' shapes and colors. It is petitioners' 

understanding that when the architect was finished with the model, it was sent to the architect's 

client. 
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The partnership was not registered as a sales tax vendor during the period in issue. 

In or about November 1985, the Division of Taxation ("Division") commenced a sales tax 

field audit of the partnership. At the outset of the audit, the Division sent the partnership a letter 

which requested that it make available all sales tax records including journals, ledgers, sales and 

purchase invoices, cash register tapes and exemption certificates. In response, the partnership 

provided the Division with a list of its sales during the audit period. The Division used this list 

to prepare a worksheet which categorized each sale as a sale for resale, out-of-state sale or a sale 

to an exempt organization. Those sales which the Division did not consider exempt were placed 

in a column for disallowed nontaxable sales. 

When it conducted its analysis, the Division asked the partnership for documents to 

substantiate the partnership's claim that certain sales were nontaxable. In those instances where 

the partnership could show that the delivery was made out of state or that the sale was made to a 

tax-exempt organization, the sale was considered nontaxable. The Division disallowed most of 

the claimed sales for resale because the partnership did not present the Division with any resale 

certificates. 

As a result of the foregoing audit, the partnership agreed that tax of $22,447.84 was due on 

sales of $272,095.00. Sales in the amount of $383,391.00 were determined to be nontaxable 

because either the items were delivered out of state or the sales were made to tax-exempt 

organizations. The remaining sales of $376,153.00 were sales to architects for which no resale or 

other exemption document was provided. The last item resulted in tax due in the amount of 

$31,032.61. 

On the basis of the foregoing audit, the Division issued a Notice of Determination and 

Demand for Payment of Sales and Use Taxes Due, dated July 20, 1988, to the partnership which 

assessed sales and use tax for the period March 1, 1984 through February 28, 1987 in the amount 

of $31,032.61, plus interest of $7,958.81, for a total amount due of $38,991.42. The Division 

also issued separate notices of determination and demands for payment of sales and use taxes 
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due, dated July 20, 1988, to Wally Sokolowski and Lenon Kaplan, as partners of Lenon 

Sokolowski Models, which assessed the same amount of tax and interest which had been 

assessed against the partnership. 

After the assessments were issued, petitioners attended a conciliation conference at the 

Bureau of Conciliation and Mediation Services. It was agreed at this conference that petitioners 

were entitled to be given credit for the tax paid to the suppliers for materials that became a 

component part of the models. In order to calculate the amount of the credit, the Division 

conducted an analysis of petitioners' purchases during 1985 and projected the results to the three-

year audit period. The categories of expenses for which petitioners were given credit were tools 

and machinery, plastics, graphics, lumber and miscellaneous. In performing this analysis, the 

Division added back the amount of New York City tax imposed on tools and machinery. 

Further, the Division did not give any credit for utilities or for photographic expenses. The 

Division's calculations resulted in a net credit of $4,034.84. Thus, the amount currently in 

dispute is $26,997.77.1 

The partnership is one of approximately 15 firms in the metropolitan area of New York 

City which create architectural models. It is petitioners' understanding that in the early 1970's 

and early 1980's the model-making firms did not consider their product subject to sales tax.  This 

understanding was confirmed when it was learned that, in a letter dated July 14, 1975, the Tax 

Compliance Division of the Department of Taxation and Finance cancelled a bill for delinquent 

taxes which had been sent to another architectural model maker in New York City. 

On or about February 14, 1986, the Technical Services Bureau of the Taxpayer Services 

Division issued an Advisory Opinion to one of the architectural model makers in New York 

which concluded that the charge by the model maker to its customers was subject to tax.  When 

the Advisory Opinion was issued, the New York model makers became very concerned because 

1This figure was misstated in the transcript, as $26,998.23, and the Conciliation Order, as $26,998.38. The 
correct amount, $26,997.77, is the amount assessed $31,032.61, less the credit of $4,034.84. 
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of the potential tax liability. In order to present their position to the Department of Taxation and 

Finance, they formed an association known as the Architectural Modelmaking Association of 

New York, Inc. (the "Association") and retained the law firm of Breed, Abbott & Morgan. 

Thereafter, Breed, Abbott & Morgan prepared a memorandum which argued that sales tax should 

not be imposed retroactively on the sale of architectural models produced by model makers who 

relied on prior practices of the Division and had no way to recoup any sales taxes they were 

required to pay.  The memorandum also requested that the Department provide guidelines which 

recognized distinctions in various types of transactions. In its memorandum, Breed, Abbott & 

Morgan explained that the business of model makers can be broken down into one of four 

categories as follows: 

"a. Models created for architects for their internal use to 
transform a two dimensional drawing into a three dimensional 
model. A design tool for architects use only. 

"b. Creation of models for architects which are also used as 
design tools, and are used by the architects to present to 
developers/owners with the view toward the developers/owners 
accepting the designs. During the course of the development or 
creation of such the architects and developers/owners make many
changes in the designs before the designs for the projects, and thus
the models, are agreed upon. 

"c. The creation for architects on orders by the architects of 
models which are used as design tools as in (b) above and then as
marketing tools by developers/owners for 

"(i) attracting investors 

"(ii) as a vehicle for fund raising, such as models created 
for hospitals, schools, etc. 

"d. The creation of models as an end product. For example,
models for a museum or a gallery. Often the purchaser of such
models are tax exempt organizations, but developers/owners
sometimes purchase them to place in the lobbies of their
buildings." 

In response to the memorandum, the Director of the Taxpayer Services Division mailed a 

letter, dated March 6, 1987, to Breed, Abbott & Morgan which requested that members of the 
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Association retroactively file returns for a three-year period beginning March 1, 1987. Further, 

the letter requested that those firms not under audit perform a self audit. In preparing the past 

due returns, the Division counselled: 

"In filing for the retroactive period we will ask that a 
reasonable effort be made to compute the taxable sales as follows: 

"While consideration will be given to (1) sales for resale, (2)
models delivered out of state for use out of state, and (3) sales to 
exempt organizations or entities, you should maintain whatever 
documentation you have to support such exempt sales. 

"While we will accept reasonable attempts to reconstruct the 
taxes, we reserve the right to make adjustments where we identify
an obvious discrepancy.  In other words, the self audit is subject to
review." 

To the extent relevant herein, the letter concluded with the statement that all penalties 

would be waived and only minimum interest would be imposed. 

In an effort to comply with the instructions of the Director of the Taxpayer Services 

Division, the partnership approached its New York clients and asked them to execute one of two 

form letters. One of the form letters was on the letterhead of the partnership and stated as 

follows: 

"Dear; 

We are writing this letter asking you to confirm the fact that the model which 
we constructed for your 

Client: 
Model: 
Cost: 
Date: 

was transfered [sic] to them. 
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If this was the case please initial below and return this letter in the inclosed 
[sic] envelope. 

________________________________ ____________________________ 
Signature  Date 

Sincerely; 
Lenon Kaplan 

Wally Sokolowski" 

The other form was on the letterhead of the Association and provided as follows:


"

Modelmaking Firm  Purchaser's Firm


Address  Address


City, State, Zip  City, State, Zip


Attention Signature  Attention Signature


Phone Number Date Phone Number Date


Date of Sale:

Project Name and/or number:

Cost of Model:

Tax Liability:


A. Was this sale ultimately for a tax exempt organization?  (I.E. Government,

School, Hospital, Religious Organization, etc.)


Exempt Organization


Address


City, State, Zip


Tax Exempt I.D. Number (or enclose ST-119.1)


B.  Was this sale delivered out of state for use out of state?


Out of State recipient


Address


City, State, Zip
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C. Was the cost of this transaction passed on to your client, making the transaction 
a sale for resale?  (PLEASE NOTE:  This applies only to sales between 3/1/84 and
3/1/87. After 3/1/87 the purchaser must provide form ST-120 Resale Certificate to 
hold sale as non-taxable.) 

Client's Firm


Address


City, State, Zip"


An analysis of the 50 documents submitted at the hearing reveals the following:


(a)  Eight documents were submitted on the form created by the Association which 

stated that the sale was "delivered out of state for use out of state". The total value of the sales in 

this category was $94,000.00. Two of the documents in this category with combined sales in the 

amount of $24,000.00 represented sales made to Maloof Architectural Models. The Division's 

workpapers show that the Division did not consider the sales to Maloof Architectural Models 

taxable. 

(b)  Two documents were submitted on the form provided by the Association which 

stated that the sale was "ultimately for a tax exempt organization". The value of the sales in this 

category was $16,700.00. In one instance, the purchaser was listed as a Jane Yu and the tax-

exempt organization involved was the Avery Fisher School of Music and Media. In the other 

instance, the purchaser was Maloof Architectural Models and the tax-exempt organization was 

listed as a public school. There is no evidence that the partnership was given a tax-exempt 

certificate in conjunction with either sale. 

(c)  The partnership submitted 11 documents bearing the letterhead of the Association 

which responded affirmatively to the question, "Was the cost of this transaction passed on to 

your client, making the transaction a sale for resale?" An additional 28 documents were 

submitted on the letterhead of the partnership which stated that the model constructed for the 

partnership's customer was transferred to the client of the customer. The value of the sales 

represented by these documents was $199,433.00. One of the documents described a transaction 
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in the amount of $900.00 dated December 15, 1986. The purchaser was listed as Copeland 

Novak Israel and Simmons, P.C. and the purchaser's client was listed as A.M.P. Center of 

Sidney, Australia. A statement on the form advised that delivery was made to Australia. A 

second document described a transaction dated January 20, 1986 in the amount of $1,500.00. 

The purchaser was also listed as Copeland Novak Israel and Simmons, P.C. and the purchaser's 

client was listed as Orange Mall in Connecticut. A statement on the form indicated that delivery 

was made to Connecticut. The Division's workpapers show that the Division did not consider 

these particular sales to Copeland Novak Israel and Simmons, P.C. as taxable. 

(d) The exhibit contained one form on the letterhead of the Association which did not 

select a reason for exemption. The sale, in the amount of $450.00, was made to Emery Roth, 

P.C. on August 13, 1985. 

None of the customers who signed the documents which the partnership offered at the 

hearing gave the partnership a resale certificate, sales tax registration number or an exemption 

certificate claiming an exemption from sales and use taxes on the basis of research and 

development. 

At the hearing, Mr. Kaplan did not recall the partnership making out-of-state deliveries to 

those customers who executed any of the documents which petitioners offered at the hearing. 

The photography expense incurred by petitioners was for photographs, photostats, silk 

screens and various photographic processes which were used to build "skins" on the building 

models. The photography became an integral component part of the model. 

In addition to the facts found by the Administrative Law Judge, we find the following: 

Mr. Kaplan's testimony at the hearing indicated that the 
architects used the models in providing architectural services to 
their clients. 
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OPINION 

The Administrative Law Judge determined that the sales of models to the architects were 

not sales for resale because the architects used the models prior to their ultimate transfer to the 

architects' clients. The Administrative Law Judge rejected the two exempt organization sales in 

issue because petitioners' records indicated that an exempt organization was not the purchaser of 

record and because petitioners did not present any completed exempt organization certificates. 

With respect to the claimed out-of-state sales, the Administrative Law Judge held that the record 

indicated that all of these purchasers were located in New York and that there was no evidence 

indicating that petitioners delivered any of the models out-of-state. The Administrative Law 

Judge also rejected petitioners' alternative argument that the models were exempt because they 

were used in research and development, concluding that the models were not used in an 

experimental or laboratory sense. The Administrative Law Judge accepted petitioners' argument 

that certain photographic expenses represented purchases for resale, finding that the photographs 

became a component part of the models. 

On exception, petitioners assert that the Administrative Law Judge's determination ignored 

the understanding reached with the Division, i.e., that the Division would accept reasonable 

attempts to reconstruct the taxes. Petitioners assert that the Administrative Law Judge erred in 

finding that the sales to the architects were not sales for resale on the basis that the architects 

used the models, arguing that the sales were for resale because the clients of the architects were 

the ultimate consumers of the models and that the models were transferred to the clients. 

Petitioners also assert that six of their documents show proof of delivery out-of-state for a 

combined value of sales of $70,000.00. In addition, petitioners argue that "the destination of sale 

of the models to architects serving as an intermediary agent of the developer/customer is the 

location of the developer/customer for tax purposes in determining whether the sale was made to 

an out-of-state customer" (petitioner's exception). With respect to the two claimed sales to 

exempt organizations, petitioners argue that it was ridiculous for the Administrative Law Judge 
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to reject these sales on the grounds that exempt sale certificates were not obtained, since the 

Division's prior agreement allowed for other documentation. Similarly, petitioners argue that the 

Administrative Law Judge's statement that exemption certificates were not obtained to support 

the research and development exemption was erroneous because of the special handling the 

Division had agreed to for this industry.  Finally, petitioners state that "the gross amount referred 

to in para. 12(c) should also be reduced by the sales to Copeland Novak Israel and Simmons, 

P.C. which the Division claims were not included in the assessment" (petitioners' brief on 

exception, p. 11). 

In response, the Division argues that the record establishes that the architects used the 

models prior to any transfer to the architects' clients, thus, the Division asserts, the sales to the 

architects could not be sales for resale. The Division also contends that petitioners are not 

entitled to the research and development exemption because the models were not used in the 

experimental or laboratory sense as required by the Division's regulations. With respect to the 

claimed out-of-state sales, the Division argues that petitioners failed to prove that delivery by 

petitioners to their customers (the architects) occurred outside of New York and that a 

subsequent delivery by the architects to their clients out-of-state is irrelevant. The Division 

argues that there is no evidence in the record to support petitioners' contention that the architects 

were acting as the agents of out-of-state clients when the architects took delivery of the models. 

Finally, the Division argues that petitioners' reliance on Mr. DiCerbo's letter of March 6, 1987 is 

misplaced. 

We affirm the determination of the Administrative Law Judge. 

To establish that the transfers of the models to the architects were sales for resale, 

petitioners were required to prove that the architects acquired the models for the primary purpose 

of reselling them to their clients (see, Matter of Albany Calcium Light Co. v. State Tax Commn., 

44 NY2d 986, 408 NYS2d 333; Matter of Cut-Outs, Inc. v. State Tax Commn., 85 AD2d 838, 

446 NYS2d 436; Matter of Laux Adv. v. Tully, 67 AD2d 1066, 414 NYS2d 53). 
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The relevant testimony at the hearing indicates that the architects themselves used the 

models in providing architectural services: 

"Q  Okay, Mr. Kaplan, would you describe your business. 

"A  We build models for architects, for developers, for
museums, for designers, for photographers. We -- What we do is 
replicate something that the architect would do on destroyance. 
That's basically what we do. 

"Q Are these architectural models used in any way for 
research? 

"A Yes. For example, an architect would use a model as 
he is planning a building to see what the shapes would be, what the
colors would be. It's used in developing a building.  Yes, they are 
used in that way. 

"Q  After you build say a building or a model for an 
architect, after you have built this model according to the 
architect's plans, as you have testified, what happens to it? 

"A  We deliver it to whomever the architect requests us to
deliver it to. Usually, it's him. 

"Q  And what does he do with it? 

"A  He will not keep it. He sends it to the person who 
hired him to design the building, the developer, usually the client. 

"Q  The client -- the developer eventually gets the --

"A  The client is the ultimate consumer of the model, yes. 
The architect is the go-between. He's the one who will do the 
drawings, he will design the building.  And in some instances, we 
will do a model just to clarify what the building will look like, 
because mostly people cannot -- can look at drawings all day and 
don't understand what the building looks like, so we clarify for him 
basically what he's buying" 
(Hearing Tr., pp. 42-43). 

Given this significant use of the models by the architects in rendering their services to their 

clients, petitioners have not established that the models were acquired by the architects for the 

primary purpose of resale. The subsequent transfer of the models by the architects to their clients 

does not negate the use of the models by the architects and, thus, cannot transform the sale to the 

architects into a sale for resale (see, Matter of Cut-Outs, Inc. v. State Tax Commn., supra). 
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We see no basis for petitioners' reliance, at oral argument, on Matter of Levine v. State 

Tax Commn. (144 AD2d 209, 534 NYS2d 522). In that case, the Appellate Division, Third 

Department, found that a caterer purchased flowers for resale because the undisputed facts were 

that the caterer's only connection with the flowers was to order them and place them on tables 

and that the caterer's customer "was granted every right of ownership" (Matter of Levine v. State 

Tax Commn., supra, 534 NYS2d 522, 524). Since the instant record indicates a significant use 

of the models prior to any transfer to the clients, we find Levine inapplicable. 

The basis for petitioners' claim that six transactions totalling $70,000.00 are not subject to 

tax is that in six instances petitioners' customers indicated, in response to a questionnaire mailed 

by petitioners, that a specific model was delivered out-of-state (Exhibit "3"). We agree with the 

Administrative Law Judge that this evidence is not sufficient to establish that petitioners 

physically delivered the models to their customers outside of New York. As the Administrative 

Law Judge indicated, each of the completed questionnaires relied on by petitioners states a 

purchaser with a New York address. At the most, these questionnaires indicate that after 

petitioners' customers obtained the models, the customers transferred them to out-of-state clients. 

There is nothing on these forms, or elsewhere in the record, that suggests, much less proves, that 

petitioners transferred physical custody or control over the models to their customers outside of 

New York State (see, Matter of David Hazan, Inc. v. Tax Appeals Tribunal, 152 AD2d 765, 543 

NYS2d 545, affd 75 NY2d 989, 557 NYS2d 306; Matter of Continental Arms v. State Tax 

Commn., 130 AD2d 929, 516 NYS2d 338, revd on other grounds 72 NY2d 976, 534 NYS2d 

362). 

With respect to petitioners' assertion that the architects took delivery of the models as 

agent for the out-of-state client, we note simply that we find absolutely nothing in the record to 

support a finding of an agency relationship, i.e., that the architects consented to act on behalf of 

their clients and that the clients authorized this relationship (see, Matter of Hooper Holmes, Inc. 

v. Wetzler, 152 AD2d 871, 544 NYS2d 233, 235, lv denied 75 NY2d 706, 552 NYS2d 929; 
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Matter of John Hancock Mutual Life Ins. Co., Tax Appeals Tribunal, April 30, 1992; Matter of 

MGK Constructors, Tax Appeals Tribunal, March 5, 1992). 

Petitioners' claimed sales to exempt organizations fail on the same ground as the claimed 

out-of-state sales -- the documents submitted by petitioners show, at the most, that petitioners' 

customers transferred models to exempt organizations. In order for petitioners' sales to be 

exempt, pursuant to section 1116(a) of the Tax Law, petitioners were required to show that they 

made the sales directly to the exempt organization. There is no evidence of this in the record. 

Turning to petitioners' claim that the models qualify for exemption pursuant to section 

1115(a)(10) of the Tax Law, this statute exempts: 

"[t]angible personal property purchased for use or consumption
directly and predominantly in research and development in the 
experimental or laboratory sense. Such research and development
shall not be deemed to include the ordinary testing or inspection of
materials or products for quality control, efficiency surveys, 
management studies, consumer surveys, advertising, promotions or 
research in connection with literary, historical or similar projects." 

We agree with the Division that the use of the models here as an aid to the aesthetic design of a 

building, rather than to test the structural reliability of the structure, is not research and 

development in the experimental or laboratory sense. 

With respect to petitioners' claim that the assessment should be reduced for sales made to 

Copeland Novak Israel and Simmons, P.C., we agree with the Administrative Law Judge that the 

Division did not treat these sales as taxable.  Petitioners have not pointed to anything in the 

record that contradicts this conclusion. 

Our conclusions above, with respect to each type of exemption or exclusion claimed by 

petitioners, do not ignore the agreement between the Division and the modelmaking industry.  In 

its letter of March 6, 1987, the Division agreed to accept reasonable attempts to reconstruct the 

sales: the Division did not agree to treat taxable transactions as not taxable. In this case, 

petitioners' sales are being held taxable, not because of petitioners' failure to obtain the 



-15-

appropriate resale or exemption certificates, but because petitioners did not establish through 

other proof that the transfers were not retail sales subject to tax. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exceptions of petitioners Lenon Sokolowski Models, Lenon Kaplan, Partner of 

Lenon Sokolowski Models and Wally Sokolowski, Partner of Lenon Sokolowski Models are 

denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petitions of Lenon Sokolowski Models, Lenon Kaplan, Partner of Lenon 

Sokolowski Models and Wally Sokolowski, Partner of Lenon Sokolowski Models are granted to 

the extent indicated in conclusions of law "G" and "H," but such petitions are otherwise denied; 

and 

4. The Division of Taxation is directed to modify the notices of determination dated July 

20, 1988 in accordance with paragraph "3" above, but such notices are otherwise sustained. 

DATED: 	Troy, New York 
October 1, 1992 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 


