
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

EDWARD J. NALBANDIAN : DECISION 
DTA No. 808723 

for Redetermination of a Deficiency or for : 
Refund of New York State Personal Income Tax 
under Article 22 of the Tax Law for the Year : 
1988. 
________________________________________________: 

Petitioner Edward J. Nalbandian, c/o Lenihan, 137 Putnam Road, New Canaan, 

Connecticut 06840, filed an exception to the determination of the Administrative Law Judge 

issued on July 8, 1993. Petitioner appeared by William O. Lenihan, Esq. The Division of 

Taxation appeared by William F. Collins, Esq. (Gary Palmer, Esq., of counsel). 

Petitioner did not file a brief on exception. The six-month period to issue this decision 

began on October 15, 1993, the date by which the Division of Taxation could have filed a brief 

in opposition. Petitioner's request for oral argument was denied. 

The Tax Appeals Tribunal renders the following decision per curiam. 

ISSUE 

Whether petitioner was a domiciliary of New York State for the year 1988 or maintained 

a permanent place of abode within New York State and spent more than 183 days in the State 

and was thus taxable as a resident individual. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 
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Petitioner, Edward J. Nalbandian, did not appear in person at the hearing in this matter. 

In fact, his representative, attorney William O.Lenihan, indicated that the last time he heard 

from Mr. Nalbandian was when petitioner signed the power of attorney1 in October of 1990: 

"I have never met him personally but I spoke to him on the phone three or
four times. But the last time I spoke to him was when he mailed me the power of 
attorney." 

Petitioner, whose filing status was single, filed a New York State Nonresident and Part-

Year Resident Income Tax Return (Form IT-203) for the year 1988. He reported New York 

State adjusted gross income of $72,495.00, which was 29.18% of his Federal adjusted gross 

income of $248,437.00. Petitioner reported tax due of $5,917.00 and claimed a refund of 

$5,570.00 based upon New York State tax previously withheld of $11,487.00. 

A W-2, "Wage and Tax Statement", from petitioner's employer, International Business 

Machines Corporation ("IBM") of Tarrytown, New York, showed "State wages, tips, etc." of 

$239,007.21. However, no amount was shown in another box on the form for "wages, tips, and 

other compensation."  The W-2 had checkmarks under the boxes for "pension plan" and 

"deferred compensation". Supplementary statements attached to the tax returns treated 

$220,132.00 as wages/salary income of petitioner to be allocated to New York based upon 

alleged days worked in New York while only $18,875.00 was shown as wages earned by 

petitioner while a New York State resident. 

Petitioner allocated $55,033.00 of the $220,132.00, which he treated as income earned or 

received while he was allegedly a nonresident, based upon the following calculation: 

1The power of attorney marked into evidence as the Division of Taxation's Exhibit "B" and which is stamped 
received November 20, 1990 by the Division of Tax Appeals is dated October 12, 1990. It varies from another 
power of attorney also dated October 12, 1990 which was attached to the petition, which was marked into evidence 
as the Division's Exhibit "E."  Exhibit "B" shows a California address for Mr. Nalbandian of 30660 Milky Way, 
Tencola, California. The power of attorney attached to the petition shows no address for petitioner. It is observed 
that the address used in the petition is in care of what appears to be Mr. Lenihan's New Canann, Connecticut home. 
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Wages, salaries, tips, etc.

Total days in year

Nonworking days:


Saturdays and Sundays

Holidays

Sick leave

Other nonworking days

Total nonworking days

Total days worked in year

Total days worked outside New York State

Total days worked in New York State


Allocation percentage for New York State

New York State amount


2682 

32 
2 

77 
153 

264 
43 

3 
1 

$220,132.00 

25% 
$ 55,033.00 

By a letter dated September 19, 1989, the Division of Taxation ("Division") notified 

petitioner that he had "been selected for audit and additional information is required in order to 

complete the audit", including a detailed explanation of how petitioner allocated his IBM wages 

to New York State. Specific information concerning the exact dates, nature of duties performed 

and the exact location where services were rendered, on the three days petitioner claimed he 

worked outside of New York, was requested. 

It appears that in response to the letter of September 19, 1989 described above, petitioner 

completed a Form IT-460-A, "New York State Income Tax Bureau Statement As To 

Residence", dated October 5, 1989. Petitioner noted that he claimed residence at 19-7 Prospect 

Ridge, Ridgefield, Connecticut and chose response "e" to item "9", that he was "living with 

friends or relatives, or living at a hotel."  Petitioner conceded that his Connecticut residence was 

not furnished with his own furniture. Additional relevant responses were as follows: 

(1) Retired as of August 1, 1988; 

(2) Living in New York State for 50+ years up to April 1, 1988 when established 

Connecticut residence; 

2 

Since petitioner claimed that he was a nonresident for 268 days, his position seems to be that he was a resident of 
New York State for 98 days only (366 days, since 1988 was a leap year, minus 268 days is 98 days). Therefore, it 
appears that petitioner maintains that he was no longer a resident of New York State for tax purposes as of April 8, 
1988. 

3Petitioner claims that he worked outside New York State on July 26, 27 and 28, 1988. No evidence was 
provided concerning the nature or location of such work. Petitioner did not specify the day he conceded he worked 
in New York State. 
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(3) Automobile registered in New York; 

(4) Intentions as to residence when "removed from New York" were described as 

having "sold my residence in New York, then retired with plans to travel in U.S.A. On 

leaving N.Y.S., I moved [sic] with friend in Connecticut"; 

(5) Intentions as to home or principal place of residence were described as "I do not 

have a permanent residence at this time. I have been traveling and staying with friends 

and relatives and hotels/ motels. I plan to continue in this manner for the foreseeable 

future." 

The Division then issued a Notice of Deficiency dated January 18, 1990 asserting tax due 

of $8,789.00 plus interest for 1988. No penalty was imposed. The notice referenced an 

"original billing notice" dated December 7, 1989 which was not introduced into evidence. 

Somewhat confusing is an undated attachment sheet which was introduced into evidence as part 

of the Division's Exhibit "I", which is a letter dated July 16, 1990 from the tax technician to 

petitioner noting that information received from Mr. Lenihan, petitioner's current representative, 

was "not sufficient for us to adjust the assessment because it contradicts information you 

previously sent."  The letter was sent to petitioner instead of Mr. Lenihan, according to the 

technician, because "there is no Power of Attorney on file for Mr. Lenihan." On page two of the 

letter, enclosures, consisting of a payment document and envelope, were noted. The attachment 

sheet was not referenced as an enclosure, and although it is somewhat speculative, it appears 

that the attachment sheet was probably an attachment to a Division document other than the 

letter dated July 16, 1990, and perhaps was an attachment to the Notice of Deficiency. 

Nevertheless, the attachment sheet provided the following explanation for the assertion of tax 

due: 

"Whether or not a person actually changes his resident status must be decided on 
the facts. If, at the time of removal from or to New York State, the taxpayer had a 
bona fide intent to definitely and finally abandon his former domicile and 
residence, and to acquire a new permanent domicile and residence elsewhere and, if 
his conduct gave visible support to such intent and its consummation, it will 
usually be recognized that the resident status has been changed. 
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"Information submitted does not show a change of residence was consummated 
during tax year 1988 because upon leaving New York, you did not establish a new 
permanent domicile and residence elsewhere. 

"With respect to the above you are considered a New York State resident and 
taxable on all income reported on your Federal income tax return." 

In addition, the attachment sheet showed the following calculation of tax due: 

"Tax on taxable income reported $20,167.00 
Additional Tax on unearned income  109.00 
Total Tax due $20,276.00 
Tax Withheld 11,487.00 
Additional tax due $8,789.00" 

Petitioner's case consisted of the introduction by his representative of the following 

documents: 

Exhibit  Description
Petitioner's "1" A photocopy of a letter dated February 28, 

1990 from petitioner to Mr. Lenihan which 
transmitted various documents, some of 
which were separately introduced into the 
record. The letter noted, in part:

"I moved from New York State April 1,
1988. My residence at 86 Marcourt Drive, 
Chappaqua, N.Y. was sold. I moved to 
19-7 Prospect Ridge, Ridgefield, Ct. 
06877. From the time I left New York 
State, I was not well and unable to work. 
I was out on sick leave from April up to
the last week of July 1988 when I returned 
to prepare for retirement.  I retired from 
IBM August 1, 1988." 

Except for what appears to be a draft
response to the Division's letter of 
September 19, 1989, none of the 
transmitted documents were included in the 
exhibit. 

Petitioner's "2"	 Photocopy of (1) a substitute Form 
1099-Div, "Statement for Recipients of
Dividends and Distributions", from IBM 
showing the payment of $1,062.60 in 
dividends and sent to petitioner's address 
in Connecticut, and (2) a Form 1099-S, 
"Proceeds from Real Estate Transactions", 
showing the sale of 86 Marcourt Drive, 
Chappaqua, New York with proceeds of
$185,000.00 and a date of closing of 
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April 22, 19884 which was also sent 
to petitioner's Connecticut address. 

Petitioner's "3" 

Petitioner's "4" 

Petitioner's "5" 

Petitioner's "6" 

Petitioner's "7" 

Petitioner's "8" 

A pension statement from IBM for 1988 
which shows the Connecticut address for 
petitioner. 

A photocopy of a letter dated February 9, 
1990 from Ward and Kathy Carpenter to 
attorney Lenihan stating that they
witnessed petitioner's will at his 
Connecticut residence. 

A Certificate of Identification from the 
Ridgefield, Connecticut Office of 
Registrars of Voters dated January 18, 
1990 certifying that petitioner is a 
registered voter in Ridgefield. 

Another photocopy of what appears to be a
draft response to the Division's letter of 
September 19, 1989, which also came into
the record as part of petitioner's Exhibit 
"1". 

Photocopies of checks to Linda Hazzard 
from petitioner which allegedly were for 
Ridgefield, Connecticut household 
expenses. It is observed that all of the 
checks, which date from April 1988 to
August 1988, show petitioner's former 
address in Chappaqua, New York and were 
written on New York accounts. 

A photocopy of a 1988 State of Connecticut 
"Capital Gains, Dividends and Interest 
Income Tax Return" showing total tax of 
$1,962.00. 

OPINION 

The Administrative Law Judge determined that petitioner failed to prove by clear and 

convincing evidence that he changed his domicile from New York to Connecticut. The 

Administrative Law Judge found that most damaging to petitioner's position was his statement 

that after selling his New York residence he did not have a permanent place of abode and was 

staying with others.  The Administrative Law Judge noted that petitioner's proof of his voting 

4 

The date is not easily read on the poor photocopy and this is a best guess. 
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registration in Connecticut was inadequate because the certificate petitioner submitted was 

dated January 18, 1990 which is after the year in issue and that petitioner's proof of executing a 

will in Connecticut was inadequate as well. No evidence at all was introduced to establish that 

a Connecticut library card was obtained and a Connecticut bank account opened. 

Finally, the Administrative Law Judge did not address the issues involving statutory 

residence and the proper allocation of wage income to New York State as petitioner was found 

to be a New York domiciliary. 

On exception, petitioner continues to argue that he abandoned his New York State 

domicile as of April 1, 1988. Petitioner asserts that his actions of: (1) living in a Connecticut 

house and paying rent, (2) registering to vote in Connecticut, (3) executing a will in 

Connecticut, (4) joining a Connecticut library and (5) paying Connecticut income tax, clearly 

establish that he acquired a new domicile in Connecticut. 

The Division asks that the determination of the Administrative Law Judge be affirmed. 

On exception, petitioner has raised the same arguments made before the Administrative 

Law Judge. Because the Administrative Law Judge adequately addressed these arguments, we 

affirm the determination of the Administrative Law Judge for the reasons stated in said 

determination. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Edward J. Nalbandian is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Edward J. Nalbandian is denied; and 
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4. The Notice of Deficiency dated January 18, 1990 is sustained. 

DATED: 	Troy, New York 
March 31, 1994 

/s/John P. Dugan 
John P. Dugan 

President 

/s/Francis R. Koenig
Francis R. Koenig

Commissioner 


