
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

EMPIRE REALTY GROUP 62ND STREET CORP. : DECISION 
DTA No. 809947 

for Revision of a Determination or for Refund of Tax on : 
Gains Derived from Certain Real Property Transfers under 
Article 31-B of the Tax Law. : 
________________________________________________ 

The Division of Taxation filed an exception to the determination of the Administrative 

Law Judge issued on February 18, 1993 with respect to the petition of Empire Realty Group 

62nd Street Corp., P.O. Box 522, Locust Valley, New York 11560. Petitioner appeared by 

Dreyer & Traub (Jay I. Gordon and Michael Discafani, Esqs., of counsel).  The Division of 

Taxation appeared by William F. Collins, Esq. (Kenneth J. Schultz, Esq., of counsel). 

The Division of Taxation filed a brief in support of its exception. Petitioner filed a brief 

in opposition and the Division of Taxation replied.  Oral argument was heard on October 14, 

1993 and began the six-month period for the issuance of this decision. 

The Tax Appeals Tribunal renders the following decision per curiam. 

ISSUE 

Whether the original purchase price for the land allocable between residential units and a 

retained commercial unit should be based on the percentage of common interest charges 

allocable to such units pursuant to the condominium offering plan or whether original purchase 

price should be allocated between the units on the basis of proportionate fair market value 

pursuant to 20 NYCRR 590.19. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for findings of 

fact "1," "3" and "5" which have been modified. The Administrative Law Judge's findings of 

fact and the modified findings of fact are set forth below. 

We modify the Administrative Law Judge's finding of fact "1" to read as follows: 

Petitioner, Empire Realty Group 62nd Street Corp. ("Empire"),
acquired real property located at 300 East62nd Street in New York, 
New York on September 5, 1984. Thereafter, during 1984 and 1985, 
Empire constructed a new condominium building comprised of 110
residential units and one commercial unit. Empire was the sponsor of
the condominium project and sold residential units to unrelated 
purchasers retaining the commercial unit.  The condominium offering
plan stated that the commercial unit was not offered for sale. 

In connection with its acquisition of the property and 
subsequent construction of the building, petitioner obtained an 
appraisal of the proposed condominium project. The appraisal 
estimated the total sell-out value for the residential units of the 
condominium at $30,550,000.00. The residential units ultimately sold 
for $31,550,453.00. The estimated value of the commercial space in 
the building was $1,100,000.00 comprised of $750,000.00 for 
commercial space located at the street level and the basement, and 
$350,000.00 for the space located in the sub-basement. The sub-
basement was described in the appraisal as tentative construction and 
was not included in the appraisal; however, it actually became part of 
the commercial space when the project was completed and the total 
appraised value including the sub-basement is $31,650.000.00.1 

The parties do not dispute that the cost to acquire the land on 
which the condominium was to be constructed was $5,450,000.00. 
The specific issue in this case centers around the proper allocation of
the $5,450,000.00 original purchase price for the land to the 
commercial unit. 

We modify the Administrative Law Judge's finding of fact "3" 
to read as follows: 

The parties, by consent, amended the petition and the answer. 
On the record at the hearing, petitioner's representative amended the 

1 

We modified the Administrative Law Judge's finding of fact "1" by adding the last sentence to the first paragraph, 
adding the words "residential units of the" to the second sentence of the second paragraph, substituting the number 
$30,550,000.00 for the number $31,300,000.00 in the same sentence and adding the word residential to the next 
sentence. The substitution of the numbers was made to correct an error made by the Administrative Law Judge. 
The remaining changes were made to express more details of the record. 
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petition by withdrawing the allegations of fact and error and replacing them with the allegation 

that the Division of Taxation ("Division") wrongfully allocated $398,286.00 of the 

$5,450,000.00 acquisition cost of the property (or 7.308% of the total cost) to the retained 

commercial space. Petitioner submits that the properly allocated amount is $189,660.00 (or 

3.48% of the total cost). The difference of $208,626.00 would result in an increase in original 

purchase price allocated to the sold portion of the property, i.e., the residential units, thus 

resulting in a refund claim in the amount of $20,862.60. 

The Division's amended answer interposes a general denial and reasserts that its 

allocation of 7.308% of the purchase price to acquire the property is properly allocated to the 

commercial unit.2 

The condominium offering plan ("Plan") was submitted into evidence along with its 

amendments numbered "1" through "6". The parties agree that the common charges set forth in 

the Plan have not changed as of the date of the hearing and the commercial unit had not been 

sold. The Plan initially set forth the various percentages of common interest pertaining to the 

residential units and the commercial unit. The percentage of common interest attributable to the 

individual residential units ranged from .412% to .466%. The percentage of common interest 

set forth for the commercial unit was 7.308%. An explanation of the basis upon which such 

percentages were determined was presented in a footnote to Schedule A of the Plan as follows: 

"Pursuant to Section 339-i(1)(iii) of the Condominium Act, the percentage interest 
of each Unit in the Common Elements is based upon equal percentages within 
separate classifications of Units as of the date of filing of the Declaration. Units of 
similar size or type have been classified together. The Common Interest of each 
Unit reflects the overall dimensions of such Unit as well as the dimensions of any
Common Elements (except roof terraces) for the exclusive use of such Unit.  Units 
with roof terraces and those having balconies or terraces below the roof have been 
separately classified based on size, which has been determined by adding the full 
floor area of the balconies and terraces below the roof, and 20% of the floor area of 

2 

We modified the Administrative Law Judge's finding of fact "3" at the Division's request by altering the second 
sentence of the fact. The second sentence had read as follows: 

"Petitioner's representative indicated that the petition should have stated that the 
Division of Taxation ("Division") wrongfully allocated $398,286.00 of the 
$5,450,000.00 acquisition cost of the property (or 7.308% of the total cost) to the 
retained commercial space." 
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the roof terraces, to the interior of such Units."  (Condominium Offering Plan, 
Exhibit "E", p. 74.) 

We modify the Administrative Law Judge's finding of fact "5" to read as follows: 

On November 29, 1989, petitioner submitted a refund claim in 
the amount of $130,553.00, requesting a refund on grounds other than 
those raised at the hearing.  The Division indicated, upon its
introduction of the refund denial letter, that in light of the amendment 
to the pleadings such an amount does not retain its significance to the 
issue herein. However, in correspondence dated June 19, 1990, the 
Division partially denied the refund sought.3 

OPINION 

The Administrative Law Judge sustained petitioner's calculation of the original purchase 

of the commercial unit based on the relationship of the appraised fair market value of the 

commercial unit ($1,100,000.00) to the total appraised fair market value of the property 

($31,650,000.00), or 3.48%. The Administrative Law Judge concluded that this calculation was 

in accord with the Division's regulation at 20 NYCRR 590.19. The Administrative Law Judge 

rejected the Division's contention that the allocation should be based on the percentage of 

common interest, 7.308%, attributed to the commercial unit in the condominium offering plan, 

stating that the Division's reliance on Matter of Shareholders of Beekman Country Club (Tax 

Appeals Tribunal, April 16, 1992, affd Matter of Beekman Country Club v. Wetzler, ___ AD2d 

___, 604 NYS2d 989) was misplaced and that the Division had offered no other explanation as 

to why its own regulation, 20 NYCRR 590.19, should not be applied. 

3 

The Administrative Law Judge's finding of fact "5" read as follows: 

"On November 29, 1989, petitioner submitted a refund claim in the amount of 
$130,553.00, relating partially to the matter in issue. The Division indicated, upon 
its introduction of the refund denial letter, that in light of the amendment to the 
pleadings such an amount does not retain its significance to the issue herein. 
However, in correspondence dated June 19, 1990, the Division denied the refund 
sought in connection with the allocation issue herein." 

We modified this fact at the request of the Division. 
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On exception, the Division requested several modifications to the Administrative Law 

Judge's findings of fact.  Petitioner did not contest these modifications (Petitioner's brief on 

exception, p. 2). As indicated above, we have made the requested modifications. 

On exception, the Division also offers a new argument as to why 20 NYCRR 590.19 is 

not applicable to allocate the original purchase price to the commercial unit and that is, 

contends the Division, that the method of allocating original purchase for condominiums and 

cooperative units was set forth in TSB-M-83-(2)-R. 

The Technical Services Bureau memorandum relied on by the Division opens with the 

statement: "[t]he following are alternative options for computing the amount of consideration 

and original purchase price to be reported on the transfer of each unit pursuant to a cooperative, 

condominium or other plan involving successive transfers subject to the tax imposed by Article 

31-B of the Tax Law" (TSB-M-83-(2)-R, emphasis added). It is undisputed that the issue 

before us does not relate to the transfer of any unit pursuant to the condominium plan, but 

instead relates to the retention of the commercial unit by petitioner.  Therefore, the TSB-M on 

its face does not apply to the present facts. 

On the other hand, the regulation appears to be directly on point. It states, in part: 

"Apportionment of original purchase price for transfers 
involving less than the transferor's complete interest in real property. 

"(a) Question:  If a transfer of less than a transferor's entire 
interest in real property is made (i.e., an easement, transfer of
development rights or a subdivision of a parcel of real property), with 
no reversion of the transferred interest to the transferor, what are the 
original purchase prices of the interest transferred and of the remaining
interest? 

"Answer: The transferor's original purchase price of the real 
property must be apportioned between the property interest being
transferred and the property interest being retained, whether or not a 
tax is due on such transfer. The apportionment should be made by
multiplying the original purchase price of the real property by a 
fraction, the numerator of which is the fair market value of the interest 
being transferred and the denominator of which is the fair market value 
of the real property, including such interest. 

"Upon a subsequent sale of the remainder of the real property (the real 
property less the interest transferred) the original purchase price of the 
real 
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property which has been apportioned to such remainder should be 
subtracted from the consideration paid upon such subsequent sale to 
arrive at the gain subject to the tax" (20 NYCRR 590.19). 

Because petitioner transferred less than its entire interest in the property, i.e., petitioner 

retained the commercial unit, we conclude that this transaction is governed by the regulation. 

We do not agree with the Division that our decision will enable the Division or other 

taxpayers to choose to allocate land cost based upon relative fair market value or common 

interest percentage depending on the tax results. Instead, we believe that the method of 

allocation has already been determined by the Division in the TSB-M and in the regulation 

based on the transaction that is taking place. If the transaction is the transfer of units pursuant 

to a condominium plan, then TSB-M-83-(2)-R sets forth the allocation method.4  If  the 

transaction involves the reservation of an interest in real property, then the regulation 

establishes the allocation method. 

Under 20 NYCRR 590.19, petitioner was required to allocate the original purchase price 

based on the relative fair market values of the interest retained and the interests transferred. We 

agree with the Administrative Law Judge that the appraisal relied on by petitioner was adequate 

for this purpose. The criticisms aimed at the appraisal by the Division, i.e., that it was based on 

offering prices of comparable sales, rather than actual sales, and that it was done on an 

incomplete building, are nullified by the fact that the appraised value of the residential units 

($30,550,300.00) was within 3.3% of the total selling prices of these units ($31,550,453.00). 

We conclude that this small difference indicates that the appraisal is sufficiently accurate for the 

purpose for which it is being used, that is, to allocate the original purchase price. 

Accordingly it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the Division of Taxation is denied; 

2. The determination of the Administrative Law Judge is affirmed; and 

4Petitioner acknowledges that the TSB-M would control if the transfer of the units pursuant to the condominium 
plan was involved (see, Petitioner's brief on exception, p. 5). 
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3. The petition and claim for refund of Empire Realty Group 62nd Street Corp. are 

granted. 

DATED: 	Troy, New York 
March 17, 1994 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


