
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

WANTAGH AMC JEEP, INC. AND ARTHUR WARNER, : DECISION 
AS OFFICER OF WANTAGH AMC JEEP, INC.  DTA No. 810144 

: 
for Revision of a Determination or for Refund 
of Sales and Use Taxes under Articles 28 and 29 : 
of the Tax Law for the Period September 1, 1983
through August 31, 1985. : 
________________________________________________ 

Petitioners Wantagh AMC Jeep, Inc. and Arthur Warner, as officer of Wantagh AMC 

Jeep, Inc., 35 Brewster Road West, Massapequa, New York 11758, filed an exception to the 

determination of the Administrative Law Judge issued on March 4, 1993. Petitioners appeared 

pro se. The Division of Taxation appeared by William F. Collins, Esq. (Irwin Levy, Esq., of 

counsel). 

Neither petitioners or the Division of Taxation filed a brief.  Oral argument, requested by 

petitioners, was denied. The six-month period to issue this decision began on July 15, 1993, the 

date by which the Division of Taxation could submit a brief. 

Commissioner Koenig delivered the decision of the Tax Appeals Tribunal. 

Commissioner Dugan concurs. 

ISSUE 

Whether petitioners' request for a conciliation conference was timely filed. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 
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Petitioner Wantagh AMC Jeep, Inc. was an automobile dealership located at 3350 Sunrise 

Highway, Wantagh, New York 11793. Petitioner Arthur Warner was the corporation's 

president. Wantagh AMC Jeep, Inc. ceased operations in or about July 1986. 

Following an audit the Division of Taxation ("Division") issued notices of determination 

and demands for payment of sales and use taxes due which asserted $17,297.45 in additional 

tax due, plus interest, for the period September 1, 1983 through August 31, 1985. The notices 

were dated June 20, 1986 and bore notice numbers and were addressed as follows: 

Notice No.  Addressee 

S860620180C	 Wantaugh AMC Jeep, Inc. 
3350 Sunrise Hwy. 
Wantagh, NY 11793 

S860620181C	 Arthur Warner, President of 
Wantagh AMC Jeep, Inc. 
3350 Sunrise Hwy. 
Wantagh, NY 11793 

Pursuant to a Notice of Assessment Review, dated February 7, 1989, the assessment of 

petitioner Wantagh AMC Jeep, Inc. was revised to $7,743.08, plus interest, for the period 

September 1, 1983 through May 31, 1985. 

On July 2, 1991 petitioners filed with the Bureau of Conciliation and Mediation Services 

("BCMS") a request for a conciliation conference in protest of the June 20, 1986 notices of 

determination. Said request was dated July 2, 1991 and was signed by petitioner Arthur 

Warner. The envelope bearing the request had a United States Postal Service stamp of July 2, 

1991. 

By conciliation orders dated September 27, 1991, BCMS dismissed petitioners' 

conciliation conference request as late-filed. 

In order to establish the date and proper mailing of the subject notices of determination, 

the Division introduced an affidavit made by Walter Hoffman, who served as a sales tax auditor 

in the Division's District Office Audit Bureau ("DOAB") sales tax section before, during and 

after the period in question. This affidavit describes with specificity the process involved in the 
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preparation and mailing of notices of determination. The affidavit notes that all notices of 

determination are, as required by the Tax Law, sent via certified mail. This affidavit describes 

the preparation of notices of determination by sales tax section clerks, together with the 

simultaneous preparation of a certified mailing record consisting of a U.S. Postal Service Form 

3877 ("P.S. Form 3877") and a Division Form AU-372.1. The certified mailing record lists 

those taxpayers to whom notices of determination are being mailed and also includes for each 

such notice a separate certified control number. The affidavit describes the assignment of 

sequential certified control numbers for each notice on the certified mailing record, followed by 

deposit of the notices and the certified mailing record in the DOAB's sales tax section outgoing 

mail basket for pick-up by personnel from the Division's mail and supply section ("mailroom"). 

The Hoffman affidavit explains that after acceptance of the notices of determination by 

the United States Postal Service, the mailroom employee returns to the DOAB a copy of the 

certified mailing record, including an attestation by the mailroom employees involved certifying 

that the notices described, enclosed in sealed, postpaid envelopes, were deposited with and 

accepted by the United States Postal Service. Attached to the affidavit were, inter alia, a copy 

of the notice of determination issued to petitioner and a copy of the certified mailing record 

consisting of the Form AU-372.1 and the P.S. Form 3877. The P.S. Form 3877 appears to be 

properly completed and lists, inter alia, the total number of articles received by the Postal 

Service, the certified control numbers assigned to the articles, the names and addresses of the 

taxpayer addressees,1 the amount of postage affixed, and the certified mailing fee for each 

article, including, specifically, the notice at issue herein. The P.S. Form 3877 reflects a United 

States Postal Service postmark stamp date of June 20, 1986 and also includes the initials of the 

Postal Service employee accepting the notices for mailing. 

1 

The names of taxpayers other than petitioners herein have been redacted for purposes of compliance with statutory 
privacy requirements. 
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The total dollar amount of tax, penalty and interest shown as assessed against each 

petitioner on the notice of determination as well as the notice number and each petitioner's 

identification number and name match such numbers/items as shown on the Division's Form 

AU-372.1. The Form AU-372.1, titled a "Mailing Record - Notice of Determination", is dated 

June 20, 1986 on its face. On its reverse side, this form is also dated June 20, 1986 and 

includes a witnessed statement by one Beth Weatherholtz attesting to the June 20, 1986 delivery 

of the notices, including the subject notice, from the DOAB to the Division mailroom where 

Ms. Weatherholtz witnessed the sealing and stamping of the envelopes in which the notices 

were enclosed. An additional witnessed statement by one C. Brennan describes the June 20, 

1986 deposit of such notices, enclosed in sealed, postpaid envelopes, with the United States 

Postal Service at Albany, New York. The affidavit of Mr. Hoffman concludes, based on his 

review of the described documents and his knowledge of Division office procedures, that the 

notices in question were mailed to petitioner on June 20, 1986. 

Petitioners raise no challenge to the Division's claim of proper mailing of the subject 

notices on June 20, 1986, nor is receipt thereof disputed. 

OPINION 

In the determination below, the Administrative Law Judge held that subdivision (a) of 

Tax Law § 170(3-a) gives the taxpayer receiving a Notice of Determination or similar document 

the option of requesting a conciliation conference in the Bureau of Conciliation and Mediation 

Services of the Division. However, a taxpayer must file either a petition or the request for 

conciliation conference within 90 days from the issuance of a Notice of Determination. 

The Administrative Law Judge further held that the Division established proper mailing 

of the subject notices on June 20, 1986, and while a timely conciliation conference request 

could not have been filed in this case as the Bureau of Conciliation and Medication Services did 

not exist until September 1, 1987, there was no evidence in the record to show that petitioners 

filed the required petition within 90 days of June 20, 1986. 
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The Administrative Law Judge found Mr. Warner to be a credible witness and accepted 

petitioners' contention that a misunderstanding of the law resulted in the failure to timely protest 

the subject notices; however, the Administrative Law Judge concluded that such circumstances 

do not relieve petitioners of the 90-day filing requirement and, further, do not provide a basis 

upon which to grant petitioners' request for a hearing on the underlying substantive issues. 

The Administrative Law Judge, in dismissing the petition of Arthur Warner, noted that 

because the Division modified the assessment against Wantagh AMC Jeep, Inc., pursuant to the 

Notice of Assessment Review dated February 7, 1989, the Division is also required to modify 

the Notice of Determination issued to Arthur Warner in accordance with the modification of the 

corporate assessment. 

On exception, petitioners argue that they only want an opportunity to present their case 

and be heard and, further, that they have the facts and figures to show that the sales tax 

assessment against them is erroneous. Petitioners also argue that although it was their fault for 

the 90-day mistake, it was unintentional and a complete misunderstanding on their part. 

Finally, petitioners argue that the Administrative Law Judge's determination should be reversed 

and a hearing date set in the near future. 

We find no basis in the record before us for modifying the determination of the 

Administrative Law Judge in any respect. Therefore, we affirm the determination of the 

Administrative Law Judge for the reasons stated in said determination. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of petitioners Wantagh AMC Jeep, Inc. and Arthur Warner, as officer of 

Wantagh AMC Jeep, Inc. is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Wantagh AMC Jeep, Inc. and Arthur Warner, as officer of Wantagh 

AMC Jeep, Inc. is dismissed; 
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4. The Notice of Determination and Demand for Payment of Sales and Use Taxes Due 

dated June 20, 1986 and revised pursuant to a Notice of Assessment Review dated February 7, 

1989 against Wantagh AMC Jeep, Inc. is sustained; and 

5. The Division of Taxation is directed to modify the Notice of Determination and 

Demand for Payment of Sales and Use Taxes Due dated June 20, 1986 issued against Arthur 

Warner, as officer of Wantagh AMC Jeep, Inc. in accordance with conclusion of law "I" of the 

Administrative Law Judge's determination, but such Notice is otherwise sustained. 

DATED: 	Troy, New York 
December 16, 1993 

/s/John P. Dugan 
John P. Dugan 

President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


