
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of  : 

DAVID AND KATHERINE SCHOONMAKER : DECISION 
DTA No. 810480 

for Revision of a Determination or for Refund of Real : 
Estate Transfer Tax under Article 31 of the Tax Law for 
the Year 1989. : 
________________________________________________ 

Petitioners David and Katherine Schoonmaker, 257 Southdown Road, Lloyd Harbor, New 

York 11743, filed an exception to the determination of the Administrative Law Judge issued on 

September 10, 1992 with respect to their petition for revision of a determination or for refund of 

real estate transfer tax under Article 31 of the Tax Law for the year 1989. Petitioners appeared 

by Sordi and Sordi (Nicholas A. Sordi, Jr., Esq., of counsel). The Division of Taxation appeared 

by William F. Collins, Esq. (Donald C. DeWitt, Esq., of counsel). 

Petitioners did not file a brief on exception. The Division of Taxation did. Oral argument 

was not requested. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUES 

I.  Whether the Supplemental Agreement, which reduced by $20,000.00 the purchase price 

of residential real property, substantially amended the original contract for the conveyance of the 

property such that the conveyance was no longer entitled to the grandfather exemption of Tax 

Law § 1402-a. 

II.  Whether regulations, which were effective after petitioners entered into the Supplemental 

Agreement, may be applied in determining whether tax should be imposed on the conveyance of 

residential real property under Tax Law § 1402-a. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 

On October 7, 1988, petitioners, David and Katherine Schoonmaker, executed a binding 

written contract with Kathryn T. Sargent to purchase residential real property (a house) for a total 

consideration of$1,100,000.00. Petitioners established the contract date of October 7, 1988 by 

"independent evidence" to the satisfaction of the Division of Taxation ("Division"). 

Under the terms of the contract, petitioners were to pay a $50,000.00 deposit on the 

signing of the contract, $280,000.00 on the delivery of the deed and would provide a note 

secured by a purchase money mortgage in the amount of $770,000.00. 

According to uncontested statements made in an affidavit by David Schoonmaker, 

petitioners needed the net proceeds from the sale of their then-existing house for the purchase of 

the house pursuant to the October 7 contract. Therefore, they listed for sale the home in which 

they were living; however, petitioners had a difficult time finding a buyer. Mr. Schoonmaker 

alleged that because the "bottom fell out" of the residential real estate market on Long Island, 

they reduced the selling price of their home numerous times. By four written stipulations, 

Ms. Sargent extended, from January 12, 1989 to September 15, 1989, the closing date originally 

set forth in the contract of sale in order to accommodate petitioners' delay in selling their house. 

Petitioners finally found a purchaser for their house but at a price much lower than anticipated. 

In his affidavit, Mr. Schoonmaker claimed that because they did not realize the net cash 

originally anticipated from the sale of their house, they did not have enough cash to purchase the 

house from Ms. Sargent under the terms of the contract "particularly in light of the fact that the 

house [they] were buying was in need of extensive and major renovations."  Mr. Schoonmaker 

described the seller's response to petitioners' quandary as follows: 

"Fortunately for us, our Seller, Kathryn T. Sargent, was a 
reasonable person who also recognized the downward spiral of the 
real estate market, and she was willing to reduce the total price of 
the house and to increase the purchase-money mortgage portion of 
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the total consideration due at closing, rather than 'lose' the sale of 
the house to us." 

On August 18, 1989, petitioners entered into a Supplemental Agreement with Kathryn 

Sargent reducing the sale price of the house by $20,000.00 for the total purchase price of 

$1,080,000.00. The Supplemental Agreement also increased the amount of the purchase money 

mortgage by $55,000.00 to $825,000.00 under the same 9½% interest rate and 25-year term as 

existed under the October 7, 1988 contract. With the exception of these changes, all provisions 

of the October 7, 1988 contract remained intact. 

Tax Law § 1402-a, known as the "mansion tax", was enacted by the Legislature pursuant to 

section 182-a of chapter 61 of the Laws of 1989. Section 1402-a(a) imposes a tax on the 

conveyance of residential real property when the consideration for the entire conveyance is one 

million dollars or more. The tax rate is 1% of the consideration attributable to the residential real 

property to be paid by the purchaser of the property.  In accordance with section 365(f)(3) of 

chapter 61 of the Laws of 1989, section 1402-a was made effective July 1, 1989 and was to apply 

to: 

"conveyances occurring on or after such date other than 
conveyances which are made pursuant to binding written contracts 
entered into on or before February 16, 1989, provided that the date
of execution of such contract is confirmed by independent
evidence, such as the recording of the contract, payment of a 
deposit or other facts and circumstances as determined by the 
commissioner of taxation and finance." 

On October 16, 1989, section 575.5(b) of Title 20 of the New York Code of Rules and 

Regulations was filed as an emergency rule and was published in the November 1, 1989 edition 

of the State Register. As an emergency rule, section 575.5 was effective on the date of filing and 

was to expire 90 days after the October 16, 1989 filing date. Section 575.5 was filed and adopted 

as a final rule on December 22, 1989. The final rule was published in the January 10, 1990 

edition of the State Register and became effective on the date of publication. Because the rule 

was made final within 90 days from the adoption of the emergency rule, section 575.5 of 

Title 20 NYCRR has been effective since October 16, 1989. 
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The Division issued to David Schoonmaker a Notice of Determination, dated May 29, 

1990, assessing a real estate transfer tax due in the amount of $10,800.00, plus a $2,592.00 

penalty and $768.06 in interest. 

A conciliation conference was held on October 22, 1991. By Conciliation Order dated 

January 31, 1992, the conferee sustained the Notice of Determination with respect to the 

$10,800.00 tax, but cancelled the penalty. 

Petitioners filed a petition dated February 7, 1992 claiming that the Division erred in 

applying section 1402-a to their purchase because the contract for sale was executed prior to the 

effective date of section 1402-a and the Supplemental Agreement constituted a "nonsubstantial" 

amendment to the original contract. Petitioners also alleged that the Division erred in applying 

20 NYCRR 575.5 to their purchase inasmuch as the regulation was not effective, even as an 

emergency rule, on September 19, 1989, when they closed title on their purchase. Petitioners 

contended that the application of the regulation to their transaction was "the equivalent of an ex 

post facto law and [was] fundamentally unfair." 

The Division filed an answer, dated April 3, 1992, alleging that petitioners' amendment to 

the original contract constituted a "substantial change" to the original contract and thus section 

1402-a applied. 

On May 29, 1992, petitioners filed a motion for summary determination returnable 

June 30, 1992. Petitioners alleged that there were no triable issues of fact and that summary 

determination should be granted in their favor. Petitioners argued that, as a matter of law, the 

Division may not retroactively apply a regulation to the facts in this case.  Citing McNulty v. 

State Tax Commn. (70 NY2d 788, 522 NYS2d 103), petitioners claimed that the regulation 

deprives them of a "statutorily-created exemption." 

On June 11, 1992, the Division cross-moved for summary determination in its favor noting 

that there were no material facts at issue.  The Division argued that 20 NYCRR 575.5 merely 

codified the Division's policy and did not change, in any way, the scope of section 1402-a. The 
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Division noted that a similar regulation, effective September 24, 1985, was promulgated with 

respect to a "grandfather" provision under Tax Law § 1443(6) involving real property transfer 

gains tax and that such provisions constitute exemptions which must be strictly construed against 

the taxpayer. 

OPINION 

The Administrative Law Judge concluded that the Division's regulation at 20 NYCRR 

575.5(b),1 with an effective date of October 16, 1989, was not impermissibly retroactive as 

applied to petitioners' September 19, 1989 transfer because the regulation "does not overrule the 

grandfather provision but instead clarifies that if a binding contract is subsequently amended, the 

conveyance will nonetheless be considered a conveyance pursuant to the prior contract if the 

amendment is nonsubstantial" (Determination, p. 8). The Administrative Law Judge stated that 

"the regulation does no more than recognize that although a subsequent amendment to a prior 

contract changes the effect of the prior contract, such amendments may be so minor that the prior 

contract still controls for purposes of the grandfather clause" (Determination, p. 8). 

The Administrative Law Judge noted that the fact that a gains tax regulation, 20 NYCRR 

590.21, effective September 24, 1985, contains identical language in interpreting the similar 

grandfather provision of the gains tax lent support to the conclusion that 20 NYCRR 575.5 

merely recited prior law or policy.  The Administrative Law Judge also stated that because the 

grandfather provision created an exemption, it must be strictly construed against petitioner. The 

Administrative Law Judge concluded that petitioners had not met their burden of proving 

120 NYCRR 575.5(b) provides as follows: 

"[w]here a contract for the conveyance of real property was entered into on 
or before February 16, 1989, and is later amended, the conveyance is still 
considered to be made pursuant to a contract entered into on or before 
February 16, 1989, so long as the amendment to the contract is of a 
nonsubstantial nature. The determination of what constitutes a nonsubstantial 
change will be made on a case by case basis.  However, any change in the 
amount of consideration for the real property will be considered a substantial 
change to the contract and, thus, such conveyance is taxable." 
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entitlement to the exemption by establishing that the amendments to their purchase contract were 

of a nonsubstantial nature. Therefore, the Administrative Law Judge granted the Division's 

motion for summary determination. 

On exception, petitioners assert that the Administrative Law Judge concluded that 

petitioners' argument concerning the retroactive application of the regulation was inapplicable to 

the facts of this case and that they disagree with this conclusion. Next, petitioners disagree with 

the Administrative Law Judge's statement that the question was whether the regulation recited or 

overruled the statute it sought to interpret, noting that administrative agencies have no authority 

to create a rule out of harmony with the statute.  Next, petitioners object to the statement of the 

Administrative Law Judge that "it is obvious that once an amendment changes the terms of the 

prior contract, conveyances are no longer being made pursuant to the prior binding contract 

alone" (Petitioners' exception, citing Determination, p. 8). Petitioners argue that there are many 

types of amendments which do not change the essence of the original agreement, that all of the 

facts and circumstances must be evaluated and that it is fundamentally unfair to apply an 

interpretive regulation to an already concluded transaction. Petitioners also assert, contrary to the 

Administrative Law Judge's statement, that they never made an admission that the amendments 

were not insignificant. Finally, petitioners object to the Administrative Law Judge's conclusions 

that "the fact that the amendments were not contemplated by the original contract and were 

necessary for the consummation of the transaction, weighs against the notion that the prior 

contract should control for purposes of the application of the grandfather provision" (Petitioners' 

exception, citing Determination, p. 9). Petitioners argue that if their seller had not agreed to the 

amendment, petitioners were bound to the original contract. Thus, according to petitioners, 

although the contract was modified, it still remained the same contract. 

In response, the Division argues that the regulation merely clarified the grandfather 

provisions applicable to section 1402-a and does not change the scope of that section. Further, 

the Division argues that petitioners had notice of how the Division would interpret the 
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grandfather provisions of the real estate transfer tax based on the interpretation given the similar 

gains tax grandfather provisions. Finally, the Division argues that the terms on which the sale 

was ultimately consummated differed materially from the terms of the original agreement and 

caused the transaction to be subject to the transfer tax. 

We will consider each of petitioners' objections to the determination of the Administrative 

Law Judge. 

First, we do not agree that the Administrative Law Judge held that petitioners' retroactivity 

argument was inapplicable to the instant case.  Instead, the Administrative Law Judge stated that 

"[t]he retroactive application of a regulation must be measured against the policy of the statute it 

seeks to interpret and the principle of equity (see, SEC v. Chenery Corp., 332 US 194, 203)" 

(Determination, p. 7). The Administrative Law Judge then continued in the determination to 

apply this balancing test. 

Next, we do not agree that the Administrative Law Judge's statement that the question was 

"whether the regulation recited or overruled the statute" (Determination, p. 7) means that the 

determination was fundamentally flawed. Obviously, the Division does not have the authority to 

adopt a regulation inconsistent with the statute (see, Matter of McNulty v. New York State Tax 

Commn., 70 NY2d 788, 522 NYS2d 103) and the Administrative Law Judge's discussion does 

not suggest the contrary. Instead, the Administrative Law Judge's discussion indicates her 

conclusion that the grandfather exemption, section 365(f)(3) of Chapter 61 of the Laws of 1989, 

did not on its face grant an exemption to petitioners because petitioners' transfer was not made 

solely pursuant to a pre-February 16, 1989 contract. The Administrative Law Judge concluded 

that the regulation, at least as applied to the instant facts, merely clarified the statute. 

We agree with the Administrative Law Judge's analysis. The statute exempts transfers 

pursuant to a binding contract made prior to February 16, 1989. The regulation merely 

articulates that a contract initially made prior to February 16, 1989, but substantially amended 

after such date is a different contract after the substantial amendment and, thus, no longer one 
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entered into prior to February 16, 1989. In our view, this interpretation is obvious from the face 

of the statute, and the contrary interpretation (that a contract could be substantially amended after 

February 16, 1989 and still be exempt) would be inconsistent with the statute. In this 

circumstance, we can see no merit to petitioners' argument that the interpretation in the regulation 

should not be applied to them (see, Matter of Sanjaylyn Co. v. State Tax Commn., 141 AD2d 

916, 528 NYS2d 948, 950, appeal dismissed 72 NY2d 950, 533 NYS2d 55 [where it was held 

that a regulation that merely codified existing policy was not retroactively applied]; Matter of 

Mattone v. State of New York Dept. of Taxation & Fin., 144 AD2d 150, 534 NYS2d 478 [where 

the court sustained an interpretation that was incorporated in a regulation after the transaction in 

issue]). 

With respect to petitioners' next point, we agree, as did the Administrative Law Judge (see, 

Determination, p. 9, fn. 2), that not every modification should cause a contract to lose its 

grandfather exemption and that all of the facts and circumstances of the transaction should be 

evaluated. Under such analysis, however, we agree with the Administrative Law Judge that the 

modification here (reducing the purchase price by $20,000.00 and increasing the purchase money 

mortgage by $55,000.00) was a substantial amendment that should cause the transfer to lose the 

benefit of the grandfather exemption. 

Petitioners' next point is that they did not admit that the amendments were significant. We 

do not see such an explicit admission in the record; however, petitioners did state that the 

amendments were sought because "[a]s we approached closing on the house we were buying, we 

realized that we would have much less net cash from the sale of our existing house than we had 

previously anticipated . . ." (Petitioners' affidavit in support of motion for summary 

determination, ¶ 12). In any event, petitioners' description of the amendments is not controlling. 

With respect to petitioners' last point, we do not agree that the modified contract was the 

same contract as that entered into by the parties on October 7, 1988. The contract as modified 

required petitioners to pay $20,000.00 less for the property and allowed them to finance 
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$55,000.00 more of the purchase price. To call these contracts the same, stretches both the 

words "same" and "contract" beyond their definitional limits. Petitioners' statements that they 

would have been bound to the original contract if their seller had not so "graciously agreed to the 

modification" (Petitioners' exception), only supports the conclusion that the modified contract 

was not the same contract as the original contract. 

Having examined each of petitioners' challenges to the determination of the Administrative 

Law Judge and finding none of them to have any weight, we affirm the determination of the 

Administrative Law Judge. 

Accordingly it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of David and Katherine Schoonmaker is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of David and Katherine Schoonmaker is denied; and 

4. The Notice of Determination, dated May 29, 1990, as modified by the Conciliation 

Order, dated January 31, 1992, is sustained. 

DATED: 	Troy, New York 
March 25, 1993 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 


