
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

OGGI RESTAURANT, INC. : DECISION 
DTA No. 810572 

for Revision of a Determination or for Refund : 
of Sales and Use Taxes under Articles 28 and 29 
of the Tax Law for the Period March 1, 1981 : 
through February 29, 1984. 
________________________________________________: 

Petitioner Oggi Restaurant, Inc., 1606 First Avenue, New York, New York 10028, filed 

an exception to the order of the Administrative Law Judge issued on March 18, 1993. 

Petitioner appeared by John R. Serpico, Esq. The Division of Taxation appeared by William F. 

Collins, Esq. (Vera R. Johnson, Esq., of counsel). 

On June 10, 1993, the Tax Appeals Tribunal (hereinafter the "Tribunal") issued a Notice 

of Intent to Dismiss Exception on the ground that the exception was prematurely filed. The 

parties were given 30 days to respond. A response to the Notice was filed by the Division of 

Taxation (hereinafter the "Division") on July 8, 1993. Petitioner filed a response to the Notice 

on July 15, 1993, which date began the six-month period to issue this decision. 

On its own motion, after reviewing the order, the exception and the responses of 

petitioner and the Division to the Tribunal's Notice of Intent to Dismiss Exception, the Tribunal 

renders the following decision per curiam. 

ISSUE 

Whether petitioner's exception was prematurely filed. 

FINDINGS OF FACT 

We find the following facts. 
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The order of the Administrative Law Judge was issued on March 18, 1993. The order 

denied the Division's cross-motion to dismiss the petition and gave the parties an opportunity to 

submit evidence on the timeliness issue or, if no evidence was submitted, the matter was to be 

scheduled for hearing on the issue of timeliness of the petition. The order further denied 

petitioner's motion for default based upon the late filing of an answer by the Division. 

However, the motion was denied without prejudice should petitioner prevail on the timeliness 

issue. Petitioner filed an exception to this order with the Tribunal. The Tribunal issued a 

Notice ofIntent to Dismiss Exception and the parties were given 30 days to respond. Both the 

Division and petitioner responded to the Notice. 

In its response to the Notice, petitioner argues that the Division's cross-motion should not 

have been considered with the original motion. Further, petitioner argues that the timeliness 

issue was not raised in the Division's answer or in its opposition to petitioner's motion. In 

addition, petitioner asserts that it is ludicrous for it to now have to address a timeliness issue 

when it was the Division who was negligent in proceeding with this matter. 

In its response to the Notice, with respect to the denial of the Division's motion to dismiss 

the petition, the Division argues that the exception should be dismissed because the 

Administrative Law Judge did not finally resolve all the controversies and, therefore, the 

exception was prematurely filed. In the alternative, the Division argues that a determination of 

an Administrative Law Judge denying a motion to dismiss is not subject to review by the 

Tribunal, citing Tax Law § 2006 and 20 NYCRR 3000.5(b)(4). 

With respect to the denial of petitioner's motion for default, including the issue of 

whether the Administrative Law Judge properly addressed the issue of timeliness first, the 

Division contends that because petitioner may renew its motion for default after a determination 

on the timeliness issue, the issue itself has not been finally resolved and, therefore, an exception 

may not be entertained (20 NYCRR 3000.5[a][5]). The Division adds that petitioner may not 

be able to file an exception at all in light of Tax Law § 2006 and 20 NYCRR 3000.5(b)(4). 
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Tax Law § 2006(5) provides that: "a determination denying the motion [to dismiss a 

petition] shall not be subject to review by the tribunal."  Further, an exception generally cannot 

be filed based upon "an order by an Administrative Law Judge on any motion which does not 

finally determine all matters and issues contained in the petition" (20 NYCRR 3000.5[a][5]). 

To the extent that the order in this case denied the Division's motion to dismiss the 

petition, we clearly lack subject matter jurisdiction to review it. That part of the order denying 

petitioner's motion for default and allowing petitioner an opportunity to renew its motion should 

it prevail on the timeliness issue is not an order finally determining the issues in this case.  We 

see no reason, nor has petitioner presented any reason, to make any exception to the general rule 

in this case (see, Matter of Wachsman, Tax Appeals Tribunal, December 16, 1993; Matter of 

Rally Oil Co., Tax Appeals Tribunal, January 17, 1991). Petitioner will have an opportunity to 

file an exception regarding these issues at some future point in these proceedings (see, Matter of 

Wachsman, supra; Matter of Charbru Rest., Tax Appeals Tribunal, June 3, 1993). 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

On the Tax Appeals Tribunal's own motion, the exception of petitioner Oggi Restaurant, 

Inc. be, and hereby is, dismissed as it regards the Administrative Law Judge's denial of the 

Division's motion to dismiss the petition, and denied as it regards denial of petitioner's motion 

for a default, as of this date. 

DATED: 	Troy, New York 
January 13, 1994 

/s/John P. Dugan 
John P. Dugan 

President 

/s/Francis R. Koenig
Francis R. Koenig

Commissioner 


