
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

HENRY PICCIURRO : DECISION 
DTA No. 810908 

for Redetermination of a Deficiency or for : 
Refund of Personal Income Tax under Article 22 
of the Tax Law for the Years 1987, 1988 and : 
1989. 
________________________________________________: 

Petitioner Henry Picciurro, 351 Ocean Terrace, Staten Island, New York 10301, filed an 

exception to the determination of the Administrative Law Judge issued on November 4, 1993. 

Petitioner appeared pro se. The Division of Taxation appeared by William F. Collins, Esq. 

(David C. Gannon, Esq., of counsel). 

Petitioner filed a brief in support of his exception. The Division of Taxation filed a letter 

in lieu of a brief. Any reply brief was due on February 21, 1994, which date began the six-

month period for the issuance of this decision. Oral argument was not requested. 

The Tax Appeals Tribunal renders the following decision per curiam. 

ISSUE 

Whether petitioner was a person required to collect, truthfully account for and pay over 

withholding taxes on behalf of Merit Mortgage Company of New York, Inc., whose failure to 

do so leaves him responsible for penalty pursuant to Tax Law § 685(g). 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 

The parties' proposed findings of fact have been incorporated herein. 
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On May 10, 1991, the Division of Taxation ("Division") issued to petitioner, Henry 

Picciurro, six notices of deficiency which asserted, in the aggregate, $33,342.30 in penalty due 

for the years 1987, 1988 and 1989. 

On the same date, the Division issued six statements of deficiency advising petitioner that 

the subject deficiencies resulted from the Division's assertion of penalty against petitioner under 

Tax Law § 685(g) as a "person required to collect, truthfully account for and pay over the 

tax"pursuant to Tax Law § 685(n) on behalf of Merit Mortgage Company of New York, Inc. 

("Merit"). The statements further specified withholding tax periods and penalty due as follows: 

Withholding Tax Period Penalty Due 

1/1/87 - 6/30/87 $ 2,367.95 
7/1/87 - 11/30/87  5,245.10 

12/1/87 - 12/31/87  845.25 
1/1/88 - 11/30/88  12,580.34 

12/1/88 - 12/31/88  1,162.66 
1/1/89 - 12/31/89  11,141.00 

Total $33,342.30 

The calculation of penalty herein is based upon tax reported withheld by Merit on 

monthly withholding tax returns (Form IT-2101) but not remitted to the Division. Petitioner is 

not challenging the amount of the penalty asserted. 

Merit was incorporated by petitioner on May 16, 1984. Petitioner owned 100% of the 

corporate stock and was the chairman of the board of directors. During the years at issue, 

petitioner invested in Merit between $50,000.00 and $70,000.00. Petitioner was the sole 

investor in financing Merit's operations. Merit's primary business was the placing of residential 

and commercial mortgages with lending institutions on behalf of borrowers. The corporation 

would act as a broker in placing and servicing the mortgages with the lender. 

In the early months of 1987, petitioner hired Mr. Robert Zarrilli to take over the day-to-

day operations of Merit. Mr. Zarrilli, upon being hired, was made a salaried employee and the 

president of Merit.  During the years at issue, Merit had one office location and between six and 
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eight employees. Prior to the hiring of Mr. Zarrilli, petitioner had placed a few mortgages 

through Merit but, in general, Merit was not an active business operation. 

Since 1966 and continuing through the years at issue petitioner owned and operated a real 

estate brokerage business entitled VIP Real Estate ("VIP").  Petitioner was the only officer, 

director and shareholder of VIP. This business employed approximately 100 employees in four 

residential offices and one commercial office. Merit was located about five miles from the VIP 

office where petitioner worked. In addition to VIP, petitioner conducted a real estate appraisal 

business and was involved in the operation of the Gateway State Bank, of which he was a 

founder and director. 

When he incorporated Merit, petitioner thought that it would be an asset to have a mortgage 

brokerage business he was familiar with to place difficult mortgages, but such turned out not to 

be the case. However, Merit was not an adjunct of VIP. Although there were times when 

clients of VIP obtained a mortgage through Merit, Merit's sole function was not to place 

mortgages in connection with the VIP real estate business. Merit and VIP had no business 

connection and did not operate in or out of the office of the other. In addition, Mr. Zarrilli 

never worked for, nor had any relationship with, VIP. 

Although petitioner was the sole owner of Merit, he left the day-to-day responsibility of 

operating the business to Mr. Zarrilli. Mr. Zarrilli would occasionally stop by or telephone the 

VIP office to discuss with petitioner the business affairs of Merit. These contacts were initiated 

by Mr. Zarrilli when he had a question of petitioner. On occasion, petitioner would stop in at 

Merit's office if he happened to be in the area on other business. None of the meetings appear 

to have been scheduled in advance and they occurred on the average of once every other month. 

There is no information in the record which details the topics discussed at these meetings. 

Both petitioner and Mr. Zarrilli had check-signing authority on Merit's business account. 

However, Mr. Zarrilli, and not petitioner, signed the checks for the business because the 

checkbook was maintained by Mr. Zarrilli at the Merit office. 
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The annual tax returns, such as the Reconciliation of Tax Withheld (Form IT-2103), were 

prepared by the business's accounting firm and forwarded to petitioner at his VIP office for 

signature.  After signing the return, petitioner would send it to Mr. Zarrilli at Merit for the 

issuance of a check. It was the expectation of petitioner that upon receipt of the return and the 

issuance of the check, both would be mailed to the appropriate authorities. The accounting firm 

had been hired by petitioner. 

The Return of Tax Withheld (Form IT-2101) for the period December 1, 1988 through 

December 31, 1988 bears the signature of Mr. Zarrilli. 

Petitioner was not aware that Merit's withholding tax returns for the years at issue had 

been filed without remittance until sometime in 1990. 

During the years at issue, Merit was a Subchapter S corporation for Federal tax purposes. 

In 1988 and 1989, Merit had ordinary losses of $39,659.00 and $17,718.00, respectively.  For 

the years 1987, 1988 and 1989, petitioner did not receive any salary, bonuses, dividends, 

expense reimbursements or funds of any description from Merit. 

OPINION 

The Administrative Law Judge determined that petitioner was a person required to collect 

and pay over withholding taxes. The Administrative Law Judge found that petitioner was the 

chairman of the board of directors, was the sole investor in financing the corporation's 

operations, owned 100% of the corporate stock, hired Mr. Zarrilli as the corporation's president, 

had check signing authority and signed the corporation's tax returns. The Administrative Law 

Judge then determined that "[p]etitioner had or could have had sufficient authority and control 

over the affairs of Merit to be considered a person under a duty to collect and remit the unpaid 

withholding taxes" (Determination, conclusion of law "D"). 

The Administrative Law Judge next addressed the question of whether petitioner willfully 

failed to withhold and pay over the taxes in question. The Administrative Law Judge stated that 

a lack of knowledge that the withholding taxes were not paid does not always insulate a 

responsible person from liability if that person recklessly disregarded his corporate 



-5-

responsibilities (Matter of Capoccia v. New York State Tax Commn., 105 AD2d 528, 481 

NYS2d 476; Matter of Ragonesi v. New York State Tax Commn., 88 AD2d 707, 451 NYS2d 

301; Matter of Krone, Tax Appeals Tribunal, September 19, 1991). The Administrative Law 

Judge further stated that a responsible person can make an appropriate delegation of authority 

which would require the responsible person to "exercise reasonable supervision over the 

delegate and reasonably rely on the information requested of and provided by the delegate 

(Matter of Gallo, Tax Appeals Tribunal, September 9, 1988)" (Determination, conclusion of 

law "E"). However, in this matter, the Administrative Law Judge found that petitioner 

disregarded his corporate responsibilities by not making a reasonable delegation of authority to 

Mr. Zarrilli and not exercising reasonable supervision over him. Specifically, the 

Administrative Law Judge found that: (1) no information was presented about Mr. Zarrilli other 

than that he was knowledgeable about the mortgage business, (2) the supervision over Mr. 

Zarrilli was haphazard and sporadic and (3) what few meetings there were between petitioner 

and Mr. Zarrilli seemingly occurred by chance. 

The Administrative Law Judge further found that petitioner was not prevented from 

finding out the taxes were not paid. The Administrative Law Judge stated that "[p]etitioner was 

unaware of the failure to pay the taxes only because he failed to inquire. A responsible person 

cannot insulate himself from liability by disregarding his duty and leaving it to someone else to 

discharge (Matter of Capoccia v. New York State Tax Commn., supra; Matter of Ragonesi v. 

New York State Tax Commn., supra)" (Determination, conclusion of law "F"). 

On exception, petitioner continues to argue that: (1) he did not willfully fail to pay over 

the tax, (2) he did not recklessly disregard his corporate responsibilities and (3) he did make a 

reasonable delegation of authority. Petitioner argues that the confidence he had in Mr. Zarrilli 

is shown by the fact that he turned the business over to Mr. Zarrilli, he invested $70,000.00 in 

the business and made Mr. Zarrilli president of Merit without finding it necessary to have 

Mr. Zarrilli bonded. 
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Petitioner also argues that the Administrative Law Judge, citing Matter of Gallo (supra) 

first stated that in order to find willfulness a responsible person must knowingly direct the trust 

moneys from the State to someone else. Then, petitioner argues that the Administrative Law 

Judge stated that a lack of knowledge that the trust moneys were not paid over would negate a 

finding of willfulness. Finally, petitioner argues that the Administrative Law Judge stated that 

willfulness can be shown by a disregard for corporate responsibilities. Petitioner asserts that 

this is a "circular argument" and that the Administrative Law Judge erred in his interpretation of 

Tax Law § 685(g). Petitioner states that: 

"[i]f this reasoning is correct then in order to be held liable for the 
penalty under Sec. 685(g) of the Tax Law it is necessary only that one 
be found to be a responsible person. The fact that taxes were not paid 
over proves willfulness. This results in a complete merger of the 
separate requirements of responsible person and willful failure, and 
renders the separate requirement of willfulness a nullity and a farce" 
(Petitioner's brief, p. 2). 

The Division, in response, relies on the determination of the Administrative Law Judge. 

On exception, petitioner has raised the same arguments made before the Administrative 

Law Judge. Because the Administrative Law Judge adequately addressed these arguments, we 

affirm the determination of the Administrative Law Judge for the reasons stated in said 

determination. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Henry Picciurro is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Henry Picciurro is denied; and 

4. The notices of deficiency dated May 10, 1991 are sustained. 

DATED: 	Troy, New York 
August 11, 1994 

/s/John P. Dugan 
John P. Dugan 

President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


