
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

COLIN HALPERN : DECISION 
DTA NO. 814245 

for Redetermination of Deficiencies or for Refund of New : and 814246 
York State and New York City Personal Income Taxes 
under Article 22 of the Tax Law and the Administrative : 
Code of the City of New York for the Period September 1, 
1989 through December 31, 1989 and June 16, 1990 : 
through June 30, 1990. 
________________________________________________ 

Petitioner Colin Halpern, 16 Woodland Road, New City, New York 10956-2626, filed an 

exception to the determination of the Administrative Law Judge issued on July 24, 1997. 

Petitioner appeared by Stern, Keiser, Panken & Wohl, LLP (David M. Stern, Esq., of counsel). 

The Division of Taxation appeared by Steven U. Teitelbaum, Esq. (Peter T. Gumaer, Esq., of 

counsel). 

Petitioner filed a brief in support of his exception. The Division of Taxation filed a brief 

in opposition and petitioner filed a reply brief. Oral argument, at petitioner’s request, was heard 

on January 28, 1998 in New York, New York. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation was precluded by the statute of limitations from 

asserting a liability for withholding tax against petitioner as a person required to collect, 
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truthfully account for and pay over income taxes withheld by Courter & Company, Incorporated 

from the wages of its employees for the period September 1, 1989 through December 31, 1989. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 

The Division of Taxation ("Division") issued two notices of deficiency, each dated July 6, 

1993, against petitioner Colin Halpern asserting penalty due of $51,148.30 and $90,084.46 for 

the periods September 1, 1989 through December 31, 1989 and June 16, 1990 through June 30, 

1990, respectively.  Each of the notices stated that it was issued to petitioner, under Tax Law 

§ 685(g), as an officer/responsible person, for a penalty equal to the tax not paid by Courter & 

Company, Incorporated. 

Prior to and during the periods in issue, Courter & Company, Incorporated ("Courter") was 

a mechanical contractor offering plumbing services to public utilities, cogeneration facilities and 

public and private sector construction projects. 

Courter, established in 1937, was acquired by NPS Technologies Group, Inc. ("NPS") in 

the early 1980s as one of its wholly-owned subsidiaries. 

Throughout the early 1980s, NPS and its subsidiaries' focus was directed towards the 

nuclear energy field. 

In August 1986, NPS made a public offering of its common stock. Petitioner beneficially 

owned approximately 51% of the outstanding shares of NPS, while approximately 47% of the 

remaining outstanding shares were owned by outside investors. During the periods in issue, 

petitioner was chairman of the board of directors, president and chief executive officer of NPS. 
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By the mid-1980s, the nuclear power generation industry was in decline and NPS was 

unable to obtain profitable replacement contracts. NPS and its subsidiaries suffered economic 

reversals. In addition, by late 1987, NPS's primary lender reduced its line of credit substantially. 

In order to survive, NPS rethought its overall marketplace strategy, disposed of five of its 

subsidiaries and focused on engineering software development, mechanical contracting and the 

construction services business. During 1988, NPS streamlined both its operations and those of 

Courter through reductions in manpower and "occupancy costs". 

During the periods in issue, Courter continued to be wholly owned by NPS and was its 

principal and only operating subsidiary. The executive offices of both NPS and Courter were 

located at 25 Chobot Lane, Elmwood Park, New Jersey. 

During the periods in issue, petitioner was Courter's president and Sheldon Marchasin was 

its executive vice president. Petitioner's brother, Gerald Halpern was Courter's vice president 

until his April 1990 resignation. 

Petitioner did not appear at the hearing in this matter; rather, his representative submitted 

Mr. Halpern's unsworn statement signed on June 21, 1996,1 which, in pertinent part, set forth the 

following: 

1. During the periods in question, I was the president of NPS 
Technologies Group, Inc. the parent corporation of Courter & 
Company, Inc., the corporation for which I am being held as an 
'alleged' responsible party for non payment [sic] of withheld 
income taxes under Section 685(g) of the New York State Tax 
Law. 

During this time period I was also an officer in many other 
companies. . . . Due to the complexities of all these businesses I 

1Although the document was characterized as Colin Halpern's affidavit, it is an unsworn statement, not an 
affidavit which by definition is a sworn statement. 
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did not supervise day to day [sic] operations of any of these 
companies. 

2. I did not sign any of the withholding forms when filed. I did 
not at any time, willfully not pay New York State and New York 
City withheld income taxes. The reason for non payment [sic] of 
the taxes was due to financial difficulties of the company, caused 
by inherent problems of the industry Courter & Company, Inc. 
operated in. 

3. In as much [sic] as all the companies of the group, were in 
severe financial condition, my efforts were not directed toward day 
to day [sic] operations of any company, but rather salvaging any 
business opportunities while downsizing the active companies and 
dealing with the legal and financial difficulties of closing down 
unprofitable subsidiaries. At the same time I had to explore new 
markets for continuing operations, new business objectives and the 
overall continuance of the NPS Technologies Group, Inc., as a 
whole. Each of the various business [sic] in the group had capable 
management in place to handle day to day [sic] operating 
decisions. 

4. . . . My efforts for this company [Courter] were two fold [sic]. 
My main efforts were focused on saving the current projects from 
termination by owners or general contractors. The company lost in 
excess of 6.5 million dollars in 1986, 87 & 88 and did not have the 
required capital necessary to complete certain work. 

5. I had no say in the day to day [sic] operations of Courter & 
Company, Inc. I did not hire or fire employees, did not attend job 
meetings, decide which creditors would be paid or not paid, did not 
sign checks of the company or receive any remuneration from the 
company.  Other than what I previously stated I had no knowledge 
of and control over the financing affairs of the company. 

Attached to petitioner's statement was a list of 62 companies in which petitioner allegedly 

held corporate office. It is noted that, by the periods in issue, some of the 62 companies of which 

petitioner alleges he was an officer, had either ceased operations or had been sold off. 

The only witness to testify on petitioner's behalf was his representative, Wayne Hickey, 

CPA. During the periods in issue, Mr. Hickey was one of the independent accountants for both 
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Courter and NPS. According to Mr. Hickey, petitioner, at that time, focused on the general 

financial viability of the companies, rather than the day-to-day operations of any individual 

corporation. Mr. Hickey stated that he observed that individuals other than petitioner handled 

Courter's daily operations and, therefore, petitioner was not a responsible officer of Courter. On 

cross-examination, Mr. Hickey admitted that he did not attend all of Courter's business meetings 

and that he was not involved in all of its business affairs. He also admitted that petitioner had 

authority to hire and fire the people petitioner chose to run Courter. 

As a result of the downsizing mentioned above, Courter had "a permanent staff of project 

management and supervisory personnel"; however, it hired the majority of its employees 

including "technicians and craft employees" on a temporary basis for its projects. The exact 

number of individuals employed by Courter during the periods in issue is not specified in the 

record. 

Petitioner, as Courter's president, signed franchise tax returns, applications for extensions 

for filing tax returns, business tax surcharge reports and refund claims. 

The record is silent as to how many checking accounts Courter had. Petitioner submitted 

checks drawn on Courter's National Community Bank of New Jersey checking account for the 

months of December 1989 and December 1990 as representative of Courter's daily business 

transactions. This account was used for general business purposes, as well as for the company's 

payroll. Petitioner signed a small number of checks in each of the representative months, 

including one in December 1989 payable to himself in the amount of $5,000.00. 

Review of the Form 10-K filed with the Securities and Exchange Commission for the years 

1988 through 1990 reveals that NPS and its subsidiaries were in arrears to various Federal and 
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state agencies for payroll taxes due in the years 1987 through and including 1990. By the end of 

1990, the payroll taxes in arrears totaled $1,025,000.00. 

During the periods in issue, NPS and Courter were providing "additional guarantees for 

amounts being paid to creditors by a bonding company on behalf of a discontinued subsidiary." 

Petitioner submitted an affidavit, sworn to on February 18, 1993, to the Division's Tax 

Compliance section. In that affidavit, petitioner stated that he was an officer of Courter during 

the years 1989, 1990 and 1991 and that he "may be responsible for the trust fund portion of the 

employment taxes owed" by Courter to New York State. 

During the periods in issue, petitioner and his wife were personal guarantors of Courter 

performance bonds aggregating approximately $500,000.00. 

At some point Courter ceased operations; the record is silent as to when that occurred. 

After a Bureau of Conciliation and Mediation Services ("BCMS") conciliation conference, 

the conferee issued a Conciliation Order (CMS No. 133796), dated June 2, 1995, sustaining the 

statutory notice (Notice number L007549255) for the period September 1, 1989 through 

December 31, 1989. The following note appeared at the bottom of this conciliation order "[A]s a 

result of the Conciliation Conference, there are no payments applied to this Notice." 

After the same BCMS conciliation conference, the conferee also issued a Conciliation 

Order (CMS No. 134128), dated July 7, 1995, recomputing the statutory notice (Notice number 

L007549256) from $90,084.46 to $75,084.46 for the period June 16, 1990 through June 30, 

1990. 

On August 25, 1995, petitioner filed two petitions challenging the notices of deficiency in 

the amounts of $51,148.30 and $75,084.46, respectively, for the periods September 1, 1989 

through December 31, 1989 and June 16, 1990 through June 30, 1990, respectively.  In both 
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petitions, petitioner asserted that the Commissioner erred in determining that petitioner was 

responsible for Courter's withholding taxes. He contends that even though he was a corporate 

officer, he was not responsible for the disbursement of funds nor did he decide which creditors 

would be paid. He further asserts that he was not responsible for nor did he willfully fail to pay 

withholding taxes. Petitioner also challenged the validity of the Notice of Deficiency issued for 

the period September 1, 1989 through December 31, 1989 on the ground that the statute of 

limitations had expired three months prior to the Division's issuance of the notice. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge noted that the question of whether someone is a person 

under a duty to collect and pay over withholding taxes is a factual one, similar in scope and 

analysis to the question of whether one is a responsible individual for sales and use tax purposes. 

She concluded that the issue to be resolved is whether petitioner had or could have had sufficient 

authority and control over the affairs of the corporation to be considered a person under a duty to 

collect and remit the unpaid taxes in question. If  petitioner is such a person, it must then be 

decided whether his failure to withhold and pay over such taxes was willful. After reviewing the 

evidence submitted by petitioner and the Division, the Administrative Law Judge concluded that 

petitioner was a person under a duty to collect and pay over the withholding taxes on behalf of 

Courter.  Further, the Administrative Law Judge concluded that petitioner's failure to collect and 

pay over the withholding taxes at issue was “willful” pursuant to Tax Law § 685(g). 

The Administrative Law Judge also concluded that while petitioner raised a defense that 

the statute of limitations had expired prior to the issuance of the Notice of Deficiency for the 

period September 1, 1989 through December 31, 1989, petitioner had abandoned that claim 
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because he had not submitted any evidence on that issue nor addressed it in his post-hearing 

briefs. 

ARGUMENTS ON EXCEPTION 

In support of his exception, petitioner argues that the Administrative Law Judge incorrectly 

concluded that petitioner had abandoned his statute of limitations defense. Having raised the 

defense in his petition, petitioner argues that the Administrative Law Judge had a responsibility 

to inquire why an issue of such importance was dropped by the parties. Further, petitioner argues 

that the Administrative Law Judge had a sua sponte duty to dispose of the statute of limitations 

issue, which she failed to do. 

Petitioner argues that the general three-year statute of limitations provided by Tax Law 

§ 683(a) applies to bar the assessment against him for the penalty imposed by Tax Law § 685(g) 

for the period at issue. He argues that the proper withholding tax returns were timely filed by 

Courter in accordance with Tax Law § 674(a)(4). Pursuant to Tax Law § 685(l), additions to tax 

and penalties are to be assessed, collected and paid in the same manner as taxes and any 

reference to "tax" in Tax Law Article 22 must be deemed to refer to the penalties imposed by Tax 

Law § 685 as well. Petitioner argues that Tax Law § 685(l) incorporates by reference the three-

year statute of limitations imposed by Tax Law § 683(a) for assessment of the penalty pursuant to 

Tax Law § 685(g). Petitioner argues that the decision of the Appellate Division, 3rd Department 

in Matter of Wolfstich v. New York State Tax Commn. (106 AD2d 745, 483 NYS2d 779) has 

been misunderstood and misapplied by the Division. It does not stand for the proposition that the 

general statute of limitations of Tax Law § 683 is inapplicable to the penalty imposed by Tax 

Law § 685(g). Rather, argues petitioner, Wolfstich only stands for the proposition that the date 

of assessment of the corporation is immaterial in determining whether the assessment against the 
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officer is timely. Petitioner argues that the clear language of Tax Law § 685(l) demands the 

conclusion that the three-year statute of limitations imposed by Tax Law § 683(a) must apply to 

penalties imposed pursuant to Tax Law § 685(g). 

The Division argues in opposition that the Administrative Law Judge correctly determined 

that petitioner's statute of limitations defense was abandoned because petitioner failed to present 

any evidence in support of it and did not address it in either of his post-hearing briefs. Further, 

the Division argues that even if the statute of limitations defense had not been deemed 

abandoned, the decision in Wolfstich is controlling in this matter and precludes the relief sought 

by petitioner. 

OPINION 

The scope of this exception is limited. Petitioner took no exception to the conclusion of 

the Administrative Law Judge that he was a person under a duty to collect and pay over 

withholding taxes on behalf of Courter pursuant to Tax Law § 685(g) or that his failure to do so 

was "willful."  Petitioner takes exception only to the conclusion of the Administrative Law Judge 

that petitioner abandoned his affirmative defense of the statute of limitations as to his liability for 

withholding tax for the period September 1, 1989 through December 31, 1989 and he requests a 

conclusion that the assessment of tax for that period is barred by the statute of limitations. 

The statute of limitations is an affirmative defense and it is deemed waived if not raised. 

In Matter of Richards (Tax Appeals Tribunal, December 3, 1991), this Tribunal set the standard 

for analyzing whether an assessment is barred by the statute of limitations: 

It is well established that the statute of limitations defense is 
waived unless affirmatively raised by the taxpayer (see, Matter of 
Adamides v. Chu, 134 AD2d 776, 521 NYS2d 826, 828, lv denied 
71 NY2d 806, 530 NYS2d 109; Matter of Convissar v. State Tax 
Commn., 69 AD2d 929, 415 NYS2d 305; Matter of Servomation 
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Corp. v. State Tax Commn., 60 AD2d 374, 400 NYS2d 887). To 
establish this defense, the taxpayer must go forward with a prima 
facie case showing the date on which the limitations period 
commences, the expiration of the statutory period and receipt or 
mailing of the notice after the running of the period (see, 
Amesbury Apts., Ltd. v. Commissioner, 95 TC 227; Robinson v. 
Commissioner, 57 TC 735; Matter of Jencon, Tax Appeals 
Tribunal, December 20, 1990). 

In this matter, petitioner properly and clearly raised the affirmative defense of the statute of 

limitations in his petition wherein he alleged that: 

1. The Commissioner of Taxation and Finance has assessed 
the taxpayer as an officer/responsible party for unpaid withholding 
taxes of Courter & Company Incorporated after the expiration of 
the statute of limitations for doing so. Courter & Company 
Incorporated filed its payroll tax withholding forms timely. The 
company filed its Form IT-2103 Reconciliation of Withholding and 
a copy of employees [sic] W-2's on or before the due date, 
February 28, 1990. The law requires that unpaid withholding tax 
assessments must be made within three years of April 15 following 
the year of the withholding. In this case the statute would start 
April 15 1990 and expire on April 15, 1993. New York State did 
not assess Mr. Halpern for the unpaid withholding taxes until July 
6, 1993. This is almost three months after the expiration of the 
statute of limitations. Accordingly, New York State should be 
barred from assessing Mr. Halpern this tax and he should be 
relieved of this assessment immediately. 

Having raised the claim, the burden was placed on petitioner to produce sufficient 

evidence to establish a prima facie case showing the date on which the limitations period 

commenced, the expiration of the statutory period and the mailing of the notice after the running 

of the period. This petitioner did not do. 

Tax Law § 683(a) provides that an assessment of withholding tax shall be made within 

three years after the tax return was filed, whether or not the return was filed on or after the date 

prescribed. Pursuant to Tax Law § 683(b), if a return of withholding tax for any period ending 

with or within a calendar year is filed on or before April 15th of the succeeding calendar year, the 
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return is deemed to be filed on April 15th of that succeeding year. It was petitioner's burden to 

establish that the returns at issue were filed on or before April 15, 1990 in order to measure the 

running of the statute of limitations from that date. However, other than petitioner's assertion 

that such returns were timely filed, there is nothing in the record to demonstrate when they were 

actually filed. Nor did petitioner's witness offer any testimony as to the dates of filing of the 

applicable returns. Further, the record discloses no reference to petitioner's statute of limitations 

claim other than as an allegation in the petition. As a result, the Administrative Law Judge was 

correct in deeming petitioner’s statute of limitations claim to have been abandoned. 

Even if the record did show that petitioner’s returns were filed on or before April 15, 1990 

and that the Notice of Deficiency was issued more than three years subsequent thereto, petitioner 

would not be entitled to a decision in his favor as a matter of law. In Wolfstich, the Appellate 

Division considered the question: “does the three-year Statute of Limitations for the assessment 

of taxes under section 683 of the Tax Law bar the imposition of a penalty pursuant to section 685 

(subd. [g]) of the Tax Law?” (Matter of Wolfstich v. New York State Tax Commn. (supra, 483 

NYS2d, at 781). That Court found that “the penalty imposed against petitioner as a corporate 

officer is entirely distinct from an earlier assessment against the corporation. As a separate 

statutory liability, it need not be assessed within any particular period after the corporate 

assessment is made” (Matter of Wolfstich v. New York State Tax Commn., supra, 483 NYS2d, 

at 781). 

As summarized above, petitioner argues that Wolfstich was incorrectly decided by the 

Appellate Division because that Court did not consider the interplay of Tax Law §§ 683(a), 

685(g) and 685(l). A similar argument was presented to this Tribunal and rejected in Matter of 

Layden (Tax Appeals Tribunal, November 3, 1994, confirmed Matter of Layden v. Tax Appeals 
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Tribunal, 227 AD2d 794, 642 NYS2d 449). In confirming the Tribunal's decision, the Appellate 

Division reaffirmed its earlier decision in Wolfstich and stated that in Wolfstich, “it was held that 

the three-year Statute of Limitations set forth in Tax Law § 683(a) does not apply to the 

imposition of penalties against corporate officers under Tax Law § 685(g)” (Matter of Layden v. 

Tax Appeals Tribunal, 227 AD2d 794, 642 NYS2d 449, 450). Thus, even if petitioner had met 

his burden to provide evidence to document his statute of limitations defense, petitioner would be 

precluded as a matter of law from the relief he seeks. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Colin Halpern is denied; 

2. The determination of the Administrative Law Judge is sustained; 

3. The petition of Colin Halpern is denied; and 
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4. The notices of deficiency dated July 6, 1993, as modified by Conciliation Order (CMS 

No. 134128), dated July 7, 1995, are sustained. 

DATED: 	Troy, New York 
April 9, 1998 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 

/s/Joseph W. Pinto, Jr. 
Joseph W. Pinto, Jr. 
Commissioner 


