
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

PHILIP A. NEWMAN : DECISION 
DTA NO. 814621 

for Redetermination of a Deficiency or for Refund of : 
Personal Income Taxes under Article 22 of the Tax Law 
and the New York City Administrative Code for the : 
Year 1989. 
________________________________________________ 

Petitioner Philip A. Newman, 370 East 76th Street, A-1008, New York, New York 10021, 

filed an exception to the order of the Administrative Law Judge issued on December 31, 1997. 

Petitioner appeared by pro se.  The Division of Taxation appeared by Steven U. Teitelbaum, Esq. 

(Peter T. Gumaer, Esq., of counsel). 

Petitioner filed a letter in support of his exception. The Division of Taxation filed a letter 

in lieu of a brief in opposition and petitioner filed a reply letter. Petitioner’s request for oral 

argument was denied. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether adequate grounds were presented by petitioner to vacate a default order. 

FINDINGS OF FACT 

We find the facts as determined by the Chief Administrative Law Judge. These facts are 

set forth below. 
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On December 26, 1995, the Division of Tax Appeals received a petition from Philip A. 

Newman for redetermination of a deficiency or for refund of New York State and New York City 

personal income taxes for the year 1989. In the petition, petitioner argued that the Division of 

Taxation ("Division") had improperly found him liable as a person responsible for the 

withholding taxes of Media Horizons, Inc. He also stated that he had left the employ of Media 

Horizons, Inc. in April 1988, that the corporation had ceased operations in April 1989 and that 

there was no payroll for the corporation for the period July 23, 1989 through July 31, 1989, the 

period in issue in the deficiency. 

On March 13, 1996, the Division filed an answer to the petition, denying petitioner's 

claims and stating that during the period in issue petitioner was a person responsible for the 

payment of New York State and City withholding taxes and that Media Horizons, Inc. failed to 

pay over such taxes and, accordingly, petitioner was liable. 

On March 26, 1996, petitioner elected to have this matter proceed as a small claims case. 

On November 12, 1996, the Division of Tax Appeals notified petitioner that a small 

claims hearing in this matter had been scheduled for December 17, 1996 at 9:15 A.M. in New 

York City. On December 2, 1996, petitioner requested an adjournment of the hearing because he 

was traveling out of the country during the week of the hearing.  He requested a hearing after the 

New Year. Petitioner's request was granted on December 13, 1996. 

A second hearing was scheduled for April 7, 1997 at 10:15 A.M. in New York City. 

Petitioner appeared at this hearing; however, the hearing did not proceed to a conclusion because 

petitioner requested that his case be transferred out of the small claims unit and be transferred to 

an administrative law judge for a hearing and determination. 
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On May 15, 1997, the calendar clerk of the Division of Tax Appeals sent a calendar call 

notice to petitioner and the Division's attorney, Robert Tompkins, Esq., directing them to set a 

mutually convenient date for hearing during the months of September or October 1997. The 

calendar clerk was to be advised of the date by June 23, 1997. 

Neither petitioner nor the Division's attorney, Mr. Tompkins, sent a response. 

Accordingly, the Division of Tax Appeals set the hearing date, as the parties had been advised in 

the calendar call notice. 

On September 2, 1997, Daniel J. Ranalli, Assistant Chief Administrative Law Judge, sent 

a Notice of Hearing to petitioner informing him that a hearing on his petition had been scheduled 

for Tuesday, October 7, 1997 at 1:15 P.M. 

On September 8, 1997, petitioner again requested an adjournment of the hearing.  His 

reason was, again, that he was going to be traveling out of the country during the hearing week. 

On September 10, 1997, Judge Ranalli denied petitioner's request, advising that the case was 

nearly two years old and had already been scheduled three times. He also reminded petitioner 

that the Division of Tax Appeals had provided petitioner the opportunity to choose a convenient 

date months before the hearing, but that petitioner had ignored that opportunity. Judge Ranalli 

did provide one final opportunity for petitioner to reschedule the hearing date, provided 

petitioner contacted the Division of Taxation's new attorney, Peter T. Gumaer, prior to the 

hearing date, and set a new date for a hearing to be held during the week of October 13, 1997. 

No further communications to the Division of Tax Appeals were forthcoming from petitioner. 

On October 7, 1997 at 2:00 P.M., Administrative Law Judge Winifred M. Maloney called 

the matter for hearing.  Neither petitioner nor any representative appeared. Peter T. Gumaer 
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appeared for the Division and moved that a default order be issued to petitioner for his failure to 

appear at the hearing. 

On October 22, 1997, petitioner sent a letter to the Division of Tax Appeals advising that 

he had attempted to contact Mr. Gumaer several times but had been unsuccessful. Petitioner had 

apparently left telephone messages for Mr. Gumaer on four occasions. In the letter, petitioner 

requested a new hearing date in December. Judge Ranalli replied to petitioner's letter, advising 

him that, inasmuch as he had failed to set a new hearing date prior to the date of the originally 

scheduled hearing, the hearing commenced without him, and Mr. Gumaer had made a motion to 

find petitioner in default. Judge Ranalli further advised petitioner that unless Mr. Gumaer 

withdrew the motion, a default order would be issued. Mr. Gumaer did not withdraw his motion 

and Judge Maloney issued a default determination on November 20, 1997. 

On December 1, 1997, petitioner filed an application to have the default determination 

vacated. As an excuse petitioner submitted the same information he had previously submitted, 

i.e., that he had made repeated attempts to contact Mr. Gumaer to set a new hearing date, but that 

Mr. Gumaer had not returned his calls until nine days after the scheduled hearing date. There 

was no explanation offered as to why petitioner did not contact the Division of Tax Appeals 

during this period to advise of his problem. 

To demonstrate a meritorious case, petitioner repeated the same allegations as were 

contained in his petition to the effect that Media Horizons, Inc. had ceased operations prior to the 

period in issue and that petitioner had terminated his employment with Media Horizons in 

September 1988. 
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In response to petitioner's application, Mr. Gumaer filed a letter in which he stated that 

"[e]ach and every call was promptly returned by me. Petitioner was never available so I left 

messages. Petitioner would then wait days before trying again."  Mr. Gumaer also states that as 

late as 1:15 P.M. on the day of the hearing he continued to attempt to contact petitioner to no 

avail. Finally, at 2:00 P.M., the hearing commenced and the default motion was made. 

As to petitioner's claim of a meritorious case, Mr. Gumaer indicates that "there are several 

exhibits indicating that petitioner is responsible for the taxes at issue." 

THE ORDER OF THE ADMINISTRATIVE LAW JUDGE 

The Chief Administrative Law Judge determined that petitioner’s application to vacate the 

default determination issued against him should be denied because petitioner failed to present 

sufficient evidence of a valid excuse for his failure to appear and also failed to demonstrate a 

meritorious case.  The Chief Administrative Law Judge stated that it was petitioner’s 

responsibility to fix a hearing date before the deadline and that he failed to undertake this 

responsibility. With respect to petitioner’s allegations that he had a meritorious case, the Chief 

Administrative Law Judge found that petitioner failed to submit any proof in support of his 

allegations. 

ARGUMENTS ON EXCEPTION 

On exception, petitioner repeats his arguments below, i.e., that he attempted to contact the 

Division’s representative, Mr. Gumaer, on several occasions in an effort to reschedule the 

hearing but Mr. Gumaer was unavailable each and every time petitioner called. Petitioner 

further argues that his case is meritorious because “there are no taxes due for the period, and no 

evidence has been presented to demonstrate that any taxes are due” (Exception, p. 1). 
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In response, the Division argues that its representative returned all of petitioner’s calls and 

left messages and that petitioner’s failure to reach the representative was his own fault. The 

Division states that petitioner could have written a letter in an attempt to reschedule the hearing. 

Furthermore, the Division asserts that petitioner has not provided “one shred of tangible proof 

that he has a meritorious case” (Division’s letter brief, p. 2). 

OPINION 

We affirm the denial by the Chief Administrative Law Judge of petitioner’s application to 

vacate the default determination issued by the Administrative Law Judge. 

20 NYCRR 3000.15 provides, in pertinent part, as follows: 

(a) Notice.  After issue is joined (see, § 3000.4[c] of this Part), 
the administrative law judge unit shall schedule the controversy for 
a hearing.  The parties shall be given at least 30 days' notice of the 
first hearing date, and at least 10 days' notice of any adjourned or 
continued hearing date. A request by any party for a preference in 
scheduling will be honored to the extent possible. 

(b) Adjournment; default. (1) At the written request of either 
party, made on notice to the other party and received 15 days in 
advance of the scheduled hearing date, an adjournment may be 
granted where good cause is shown. In the event of an emergency, 
an adjournment may be granted on less notice. Upon continued 
and unwarranted delay of the proceedings by either party, the 
administrative law judge shall render a default determination 
against the dilatory party. 

(2) In the event a party or the party's representative does not 
appear at a scheduled hearing and an adjournment has not been 
granted, the administrative law judge shall, on his or her own 
motion or on the motion of the other party, render a default 
determination against the party failing to appear. 

The record before us clearly indicates that petitioner failed to appear at the scheduled 

hearing for which he had received notice. In addition, petitioner failed to obtain an adjournment 
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of the proceedings. As a result, we agree that petitioner was in default and the Administrative 

Law Judge properly rendered a default determination pursuant to 20 NYCRR 3000.15(b)(2) (see, 

Matter of Morano's Jewelers of Fifth Ave., Tax Appeals Tribunal, May 4, 1989). 

The issue before us now is whether such default determination should be vacated. In order 

for a default determination to be vacated, 20 NYCRR 3000.15(b)(3) provides that "[u]pon 

written application to the supervising administrative law judge, a default determination may be 

vacated where the party shows an excuse for the default and a meritorious case" (see, Matter of 

Capp, Tax Appeals Tribunal, January 2, 1992; Matter of Franco, Tax Appeals Tribunal, 

September 14, 1989). 

A review of the record below and the exception filed by petitioner shows a failure to 

present an acceptable excuse for not appearing at the scheduled hearing as well as evidence of a 

meritorious case for consideration by this Tribunal. 

We, therefore, affirm the order of the Chief Administrative Law Judge holding that 

petitioner has failed to present an acceptable excuse and has failed to establish a meritorious 

case. The Chief Administrative Law Judge accurately and adequately addressed these issues and 

we affirm based on the rationale stated in the order. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Philip A. Newman is denied; 

2. The order of the Chief Administrative Law Judge denying the application of Philip A. 

Newman to vacate the default determination rendered is sustained; 

3. The order of the Chief Administrative Law Judge holding Philip A. Newman in default 

is affirmed; and 
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4. The petition of Philip A. Newman is denied. 

DATED: 	Troy, New York 
November 5, 1998 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 

/s/Joseph W. Pinto, Jr. 
Joseph W. Pinto, Jr. 
Commissioner 


