
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

BARBARA P. BILLAUER : DECISION 
DTA NO. 815601 

for Revision of a Determination or for Refund of Sales and : 
Use Taxes under Articles 28 and 29 of the Tax Law for 
the Period September 1, 1994 through November 30, 1994. : 
________________________________________________ 

Petitioner Barbara P. Billauer, 146 Eva Drive, Lido Beach, New York 11561-4818, filed an 

exception to the determination of the Administrative Law Judge issued on July 24, 1997. 

Petitioner appeared pro se. The Division of Taxation appeared by Steven U. Teitelbaum, Esq. 

(Michael B. Infantino, Esq., of counsel). 

Petitioner filed a brief in support of her exception and a reply brief. The Division of 

Taxation filed a letter in lieu of a brief in opposition. Oral argument, at petitioner’s request, was 

heard on February 11, 1998 in New York, New York. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUES 

I.  Whether the imposition of use tax pursuant to Tax Law § 1110(a) on goods imported 

from Israel by petitioner violates the Import/Export Clause of the United States Constitution. 

II.  Whether the United States-Israel Free Trade Area Implementation Act of 1985 

precludes New York State from imposing the use tax on these goods. 
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III.  Whether the Division of Taxation has selectively enforced Tax Law § 1110(a) against 

petitioner. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 

The Division of Taxation ("Division") issued to petitioner, Barbara P. Billauer, a Notice 

of Determination, dated November 20, 1995, assessing tax due in the amount of $202.51 plus 

penalty in the amount of $100.00 and interest of $25.89 for a total amount due of $328.40. The 

tax due was estimated in accordance with Tax Law § 1138. The computation section of the 

notice contains the following explanation of the assessment: 

Section 1101(b)(7) of the New York State Sales and Use Tax Law, 
in part, defines “use” as “the exercise of any right or power over 
tangible personal property by the purchaser thereof and includes, 
but is not limited to, the receiving, storage, or any keeping or 
retention for any length of time . . . .” 

Based on the above, use tax is imposed on the items purchased by 
you outside of New York State and subsequently brought through 
U.S. Customs, in accordance with Section 1110 of the New York 
State Sales and Use Tax Law. 

Following a conciliation conference in the Bureau of Conciliation and Mediation 

Services, the Division issued a Conciliation Order sustaining the Notice of Determination. 

Petitioner then filed a petition with the Division of Tax Appeals which was received on 

January 24, 1997. 

On February 24, 1997, the Division served petitioner with a Notice of Motion for an 

Order to Dismiss Petition and a Motion for Summary Determination sustaining the Notice of 
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Determination. It does not appear that any motion papers were filed with the Division of Tax 

Appeals at that time. The Division's answer to the petition was filed on April 2, 1997, and a copy 

of the motion papers previously served on petitioner was filed with the Division of Tax Appeals 

on April 3, 1997. 

On or about March 24, 1997, petitioner served the Division with a Notice of Cross-

Motion and an affirmation of petitioner who is also an attorney. Petitioner did not file her cross-

motion with the Division of Tax Appeals as required by section 3000.5(b) of the Rules of 

Practice and Procedure of the Tax Appeals Tribunal. 

The Division of Tax Appeals became aware of petitioner's cross-motion when, on 

April 24, 1997, it received the Affirmation of Michael B. Infantino, Esq., in opposition to 

petitioner's cross-motion. By letter dated May 6, 1997, Daniel J. Ranalli, Assistant Chief 

Administrative Law Judge, informed petitioner of the requirement that all motions and responses 

to motions be filed with the Division of Tax Appeals. He then gave petitioner one week to file a 

response to the Division's original motion. On May 13, 1997, petitioner filed a copy of her cross-

motion and a letter addressing statements made in Mr. Infantino's affirmation in opposition to the 

cross-motion. 

In their respective affirmations, petitioner and the Division agree that the operative facts 

of this case are not in dispute.  Petitioner, a resident of New York State, brought certain items of 

tangible personal property into the United States from Israel. The petition identifies these items 

as books, religious items, crafts and clothing. The United States Customs Service, in accordance 

with an agreement between it and the Division, informed the Division of petitioner's importation 
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of goods and of the approximate value of the goods imported.1  Based on that information, the 

Division assessed a compensating use tax. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

As a preliminary matter, the Administrative Law Judge determined that the Division of 

Tax Appeals had jurisdiction to consider petitioner's claim that imposition of the compensating 

use tax violates the United States Constitution. The Administrative Law Judge concluded that 

petitioner's claim was not a challenge to the facial constitutionality of Tax Law § 1110 but a 

challenge to the application of that statute and was, thus, within the jurisdiction of the Division 

of Tax Appeals to consider. 

The Administrative Law Judge denied petitioner's claim, however, finding that the import-

export clause of the United States Constitution (US Const, art I, § 10) was not implicated in this 

matter.  While that clause prohibits a state from laying "any Imposts or Duties on Imports or 

Exports," the Administrative Law Judge concluded that the use tax at issue is not levied on 

imports or exports. Rather, it is a tax on the privilege of ownership or possession in the storage, 

use or consumption of tangible property within the taxing jurisdiction. Since the use tax is 

uniformly imposed without regard to the origin of the goods, the Administrative Law Judge 

concluded that assessment of the use tax against petitioner is not prohibited merely because the 

tangible personal property which petitioner possesses and uses in New York State was brought 

here from Israel. 

1Apparently, the United States Customs Service has agreed to notify the Division of the import of goods 
into New York by New York residents. Information regarding the exact nature or content of the agreement has not 
been placed in the record. 
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The Administrative Law Judge also rejected petitioner's claim that the Division sought to 

collect a tariff on goods imported from Israel in violation of trade agreements between the United 

States and Israel. Finally, the Administrative Law Judge rejected petitioner's claim of selective 

enforcement as not supported by facts. 

ARGUMENTS ON EXCEPTION 

On exception, petitioner argues that the tax is, in fact, a tariff on goods imported from 

Israel by petitioner. Petitioner argues that such tax is unconstitutional because it violates the 

Import/Export Clause of the United States Constitution; it is arbitrary and capricious; it violates 

the United States-Israel Free Trade Implementation Act of 1985; and it has been selectively 

enforced against petitioner.  Petitioner argues that the constitutional proscription against imposts 

or duties on imports or exports extends to any tax sought to be laid against a product of foreign 

origin, the only exception being as set forth in the Constitution for execution of a state's 

inspection laws. That specific exception is not at issue herein. 

Petitioner argues that the policy behind the United States-Israel Free Trade Area 

Implementation Act was to stimulate trade between the two countries. This policy would be 

vitiated, argues petitioner, if a state were allowed to impose its own tax on items imported from 

Israel. Since the State law imposing the use tax is an obstacle to the achievement of the purposes 

of Congress, that State law is preempted by Federal law. 

Petitioner alleges that it is a matter of common knowledge that New York State has an 

agreement with the United States Customs Service to report to it goods brought into New York 

while there are no similar agreements with other states. Therefore, petitioner argues that the tax 

is not uniformly imposed. 
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In opposition, the Division argues that the Administrative Law Judge correctly determined 

this matter.  The Division argues that the use tax is not a tax on imports or exports. Rather, it is a 

tax on the privilege of ownership, possession, use or consumption of tangible personal property 

within the State of New York. Unlike the imposts or duties on imports to which petitioner refers, 

the use tax is not imposed on personal property which is brought into New York State but not 

"used" before it is subsequently removed from the State. 

OPINION 

Tax Law § 1110(a) provides that: 

Except to the extent that property or services have already been or 
will be subject to the sales tax under this article, there is hereby 
imposed, on every person a use tax for the use within this state . . . 
of any tangible personal property purchased at retail (emphasis 
added). 

As the Administrative Law Judge noted in her determination, the Division of Tax Appeals 

does not have the authority to determine the constitutionality of a legislative enactment (see, 

Matter of Unger, Tax Appeals Tribunal, March 24, 1994; Matter of Fourth Day Enters., Tax 

Appeals Tribunal, October 27, 1988). However, the Division of Tax Appeals has jurisdiction to 

determine whether a statute is unconstitutional as applied to petitioner (Matter of David Hazan, 

Inc., Tax Appeals Tribunal, April 21, 1988, confirmed Matter of David Hazan, Inc. v. Tax 

Appeals Tribunal, 152 AD2d 765, 543 NYS2d 545, affd 75 NY2d 989, 557 NYS2d 306). 

In effect, petitioner argues that the imposition of use tax based on her use in New York 

State of goods purchased in Israel and brought into this State is an unconstitutional application of 

Tax Law § 1110(a). Petitioner argues that all goods imported into the United States from Israel 

remain immune from State taxation, regardless of the nature of the tax.  We disagree. 
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The mischief sought to be prevented by the Import/Export Clause was the “ability of 

importing States to levy a tax on products which were destined for use or resale in the inland 

States" (Matter of House of Seagram v. State Liq. Auth., 30 AD2d 380, 292 NYS2d 183, 188, 

affd 25 NY2d 865, 303 NYS2d 880, cert denied 396 US 121, 24 L Ed 2d 305). Immunity from 

taxation is: 

adequately protected and the state power to tax is adequately 
safeguarded if, as has been the case ever since Brown v. Maryland 
[citation omitted] an import is deemed to retain its character as 
such “while remaining the property of the importer, in his 
warehouse, in the original form or package in which it was 
imported”. . . or until they are put to the use for which they are 
imported . . . . Plainly if and when removed from the package in 
which they are imported or when used for the purpose for which 
they are imported, they cease to be imports and their tax exemption 
is at an end (Hooven & Allison Co. v. Evatt, 324 US 652, 665). 

In the present case, the items purchased by petitioner in Israel and brought by her to New 

York were not being held for resale in this or another state. Rather, they were in her possession 

for use by her for the purposes for which they were imported. 

The Import/Export Clause of the United States Constitution prohibits discriminatory state 

taxation based on the foreign origin of goods; it does not give imported goods immunity from 

nondiscriminatory taxes imposed without regard to foreign origin (Michelin Tire Corp. v. 

Wages, 423 US 276, 46 L Ed 2d 495). In Michelin, the Supreme Court considered whether ad 

valorem property taxes assessed against imported goods which had come to rest in petitioner's 

warehouse violated the Import/Export Clause of the United States Constitution. The Court held 

that there was no violation, stating:  "[a]dmittedly, the wording of the prohibition of the Import-

Export Clause does not in terms except nondiscriminatory taxes with some impact on imports or 
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exports. But just as clearly, the Clause is not written in terms of a broad prohibition of every 

‘tax’" (Michelin Tire Corp. v. Wages, supra, 46 L Ed 2d, at 506). The Court in Michelin relied 

on its early decision in Brown v Maryland (12 Wheat 419, 6 L Ed 678) in which it found that the 

characteristic of the levy prohibited by the Import/Export Clause was one which “intercepts the 

import, as an import, in its way to become incorporated with the general mass of property and 

denies it the privilege of becoming so incorporated until it shall have contributed to the revenue 

of the State" (Michelin Tire Corp. v. Wages, supra, 46 L Ed 2d, at 510, citing Brown v. 

Maryland, supra). 

In the present matter, the items imported by petitioner had ceased to be imports, having 

come to rest with petitioner in the State of New York. As such, the Import/Export Clause of the 

Constitution did not prohibit the levy of a use tax against petitioner.  Its levy was not a prohibited 

impost or duty on imports but a levy based on the use within this State of tangible personal 

property purchased at retail. 

Since we find that the New York State use tax is not a duty levied on imports, the United 

States-Israel Free Trade Area Implementation Act of 1985 has no effect on the imposition of the 

use tax on petitioner. 

Finally, petitioner has provided no evidence in the record to support her allegation of 

selective enforcement of the use tax against her. In order to establish a claim of selective 

enforcement: 

there must be not only a showing that the law was not applied to 
others similarly situated but also that the selective application of 
the law was deliberately based upon an impermissible standard 
such as race, religion or some other arbitrary classification (Matter 
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of 303 W. 42nd St. Corp. v. Klein, 46 NY2d 686, 416 NYS2d 219, 
223). 

Petitioner’s allegations do not establish that the Division engaged in the selective 

enforcement of the Tax Law against her. Therefore, we have no basis to consider the second 

element of the claim, i.e., that the selective enforcement was the result of an intentional and 

invidious plan of discrimination on the part of the Division (Matter of Petro Enters., Tax 

Appeals Tribunal, October 15, 1992). 

As a result, we affirm the determination of the Administrative Law Judge. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Barbara P. Billauer is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Barbara P. Billauer is denied; and 

4. The Notice of Determination, dated November 20, 1995, is sustained. 

DATED: 	Troy, New York 
August 6, 1998 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 

/s/Joseph W. Pinto, Jr. 
Joseph W. Pinto, Jr. 
Commissioner 


