
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

DOUGLAS R. DEAN : DECISION 
DTA NO. 816511 

for Redetermination of a Deficiency or for Refund of : 
Personal Income Tax under Article 22 of the Tax Law 
for the Year 1993. : 
________________________________________________ 

Petitioner Douglas R Dean, 1211 Green Turf Drive, Snellville, Georgia 30278, filed an 

exception to the determination of the Administrative Law Judge issued on February 25, 1999. 

Petitioner appeared pro se. The Division of Taxation appeared by Terrence M. Boyle, Esq. 

(Andrew S. Haber, Esq., of counsel). 

Petitioner filed a letter in lieu of a brief in support of his exception. The Division of 

Taxation filed a letter in opposition. Oral argument was not requested. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation correctly determined that petitioner improperly 

adjusted for out-of-state income on his New York State nonresident income tax return filed for 

the year at issue. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 

On April 7, 1997, the Division of Taxation (“Division”) issued to Douglas R. Dean 

(“petitioner”) a Notice of Deficiency asserting additional personal income tax due in the amount 

of $452.98, plus interest, for a total amount due of $571.00 for the year 1993. 

Previously, on January 24, 1997, the Division had issued a Statement of Proposed Audit 

Changes to petitioner asserting personal income tax due of $452.98, plus interest, for a total 

amount due of $561.94 for the year 1993. The Statement of Proposed Audit Changes contained 

an explanation of the Division’s position stating, in pertinent part, as follows: 

The Tax Reform and Reduction Act of 1987 substantially changed 
the method of computing part-year resident tax.  You must first 
compute a base tax as if you were a New York State resident, 
including income, gains, losses and deductions from all sources. 
Then you must multiply the base tax by a fraction whose 
numerator is income from New York sources, and whose 
denominator is federal adjusted gross income. 

If a joint federal return was filed and one spouse is a part year 
resident and the other is a non resident with no New York source 
income, the same method of computing your liability must be 
used. 

We have corrected your adjusted gross income (federal) to include 
all items reported on your federal return. 

* * * 

To compute the correct New York itemized deduction, all state 
and local income taxes included in federal itemized deductions 
must be subtracted on line 40 of your New York State tax return. 

* * * 
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The adjustment(s) result in a correction of the income percentage. 

For the year 1993, petitioner filed a Nonresident and Part-Year Resident Personal Income 

Tax Return, Form IT-203, with a filing status of “married filing separate return.” On the return 

petitioner indicated that he had lived in New York for eight months during the year, and had left 

the State at the end of September 1993. Attached to the New York State income tax return was a 

Wage and Tax Statement which indicated that during the year 1993, petitioner earned $39,755.71 

from his New York employer. Petitioner used the amount earned from his New York employer 

under both the Federal Amount and New York State Amount columns on his New York State 

income tax return. During 1993, his wife was a nonresident of New York State with no New 

York source income. For Federal purposes, petitioner and his wife had filed a joint income tax 

return indicating Federal adjusted gross income of $95,332.00. Included within federal adjusted 

gross income is an item entitled “Taxable IRA Distribution” in the amount of $30,756.00. 

On December 9, 1997, petitioner participated in a Bureau of Conciliation and Mediation 

Services conference in Albany, New York. Following the conference, a Conciliation Order was 

issued on January 30, 1998 which reduced the tax due amount to $303.28. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

In his determination, the Administrative Law Judge thoroughly analyzed the pertinent 

sections of the Tax Law as well as relevant case law and concluded that the Division properly 

adjusted petitioner’s New York State nonresident income tax return by taking into account 

petitioner’s and his wife’s non-New York income to compute the tax rate. 

In reading Tax Law former § 601(e)(1) as applicable to the year at issue, the 

Administrative Law Judge stated that the New York source fraction was as follows: 



---------------------------------------------------------
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New York source income of a part-year resident 

Federal adjusted gross income for the taxable year. 

Furthermore, in determining the New York source income of a part-year resident, the 

Administrative Law Judge analyzed Tax Law former § 638 and, applying the definition found in 

that section to the aforementioned fraction, further defined the New York source fraction 

applicable to petitioner in this case as follows: 

Federal adjusted gross income for resident New York source income for period of 
period determined as if federal taxable + nonresidence determined as if federal 
year limited to resident period taxable year limited to nonresident period 

Federal adjusted gross income for the taxable year. 

The Administrative Law Judge rejected petitioner’s argument that only New York source 

income can be used in the computation of the tax rate to be applied to his New York source 

income. The Administrative Law Judge, relying on the Court of Appeals decision in Matter of 

Brady v. State of New York (80 NY2d 596, 592 NYS2d 955, cert denied 509 US 905, 125 L Ed 

2d 692), held that the statutory procedure for determining a nonresident’s tax on income earned 

in New York by taking into account New York and non-New York source income in order to 

calculate the tax rate to be applied to the New York income does not violate the Privileges and 

Immunities or Equal Protection Clauses of the Constitution of the United States since similarly 

situated residents and nonresidents receive equal treatment. The Administrative Law Judge held 

that the taxing scheme in this case is consistent with that upheld by the court in Brady in that the 

taxing scheme considers all of petitioner’s income, including the IRA distribution, in determining 

the tax rate to be applied, but applies the tax rate only to petitioner’s New York source income, 

excluding the IRA distribution. 
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ARGUMENTS ON EXCEPTION 

Petitioner disagrees with the Administrative Law Judge that the facts in this case are 

similar to those in Matter of Brady v. State of New York (supra). In his exception, petitioner 

argues that the Commonwealth of Pennsylvania taxed his IRA distribution as it was earned and, 

therefore, New York cannot include the same income in its calculations since taxes at the state 

level (paid to the Commonwealth of Pennsylvania) have already been paid. Petitioner states that 

the proper amount of his Federal adjusted gross income is $64,566.00. 

The Division asserts that the Administrative Law Judge found as a fact that petitioner’s 

IRA distribution was not New York source income and that the Administrative Law Judge 

properly concluded in conclusion of law “G” that petitioner was liable tor tax only on his New 

York source income which excludes the IRA distribution. Therefore, the Division urges us to 

sustain the determination made by the Administrative Law Judge. 

OPINION 

Petitioner continues to maintain that he is being taxed twice on a single IRA distribution 

amount of $30,756.00. However, as fully set forth by the Administrative Law Judge in his 

determination, the State of New York is not taxing any portion of petitioner’s IRA distribution. 

The taxing scheme used by New York considers all income of petitioner in order to determine 

the applicable tax rate. After determining the appropriate tax rate, such rate was applied only to 

petitioner’s New York source income, which in this case, does not include petitioner’s IRA 

distribution. Accordingly, petitioner is incorrect that the amount of his distribution was taxed by 

New York. Thus, we affirm the determination of the Administrative Law Judge and agree that 
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the Division’s adjustment to petitioner’s nonresident income tax return for the tax year 1993 was 

proper. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Douglas R. Dean is denied; 

2. The determination of the Administrative Law Judge is sustained; 

3. The petition of Douglas R. Dean is denied; and 

4. The Notice of Deficiency dated April 7, 1997, as modified by the conciliation order, is 

sustained. 

DATED: 	Troy, New York 
October 28, 1999 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 

/s/Joseph W. Pinto, Jr. 
Joseph W. Pinto, Jr. 
Commissioner 


