
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

ANGELINA DELESE : DECISION 
DTA NO. 817775 

for Revision of a Determination or for Refund of Gift Tax : 
under Article 26-A of the Tax Law for the Year 1998. 
________________________________________________ 

Petitioner Angelina Delese, 16 Preston Avenue, Staten Island, New York 10312, filed an 

exception to the determination of the Administrative Law Judge issued on October 11, 2001. 

Petitioner appeared by Walter W. Schnorbus, Esq. The Division of Taxation appeared by 

Barbara G. Billet, Esq. (Kevin R. Law, Esq., of counsel). 

Petitioner filed a brief in support of her exception, the Division of Taxation filed a brief in 

opposition and petitioner filed a reply brief. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether it was proper for the Division of Taxation to use a Treasury Regulation to 

interpret a provision of the Internal Revenue Code which had been incorporated into a New York 

statute without promulgating the Federal regulation. 



-2-

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for finding of 

fact “7” which has been modified. The Administrative Law Judge’s findings of fact and the 

modified finding of fact are set forth below. 

On October 20, 1998, petitioner, Angelina Delese, transferred, by Bargain and Sale Deed 

with Covenants Against Grantor’s Acts, a house and real property located at 16 Preston Avenue, 

Staten Island, New York to Thomas Delese and Laura Delese, as tenants in common. The deed 

reserved a life estate in petitioner as grantor. 

The house, located at 16 Preston Avenue, Staten Island, New York, was and remains 

petitioner’s primary residence. 

In or about January 1999, petitioner filed a New York State Gift Tax Return. The return 

included an appraisal of the premises by Raymond A. Vomero Associates, Inc. which concluded 

that the market value of the real estate as of October 1, 1998 was $185,000.00. When calculating 

the amount of gift tax due, petitioner subtracted the value of the remainder interest1 (i.e., the life 

estate). 

Under Internal Revenue Code (“IRC”) § 7520, 12.0% of the applicable Federal rate for 

determining the present value of a remainder for the month of October 1998 was 6.2%. Based 

on an interest rate of 6.2%, the remainder factor for grantor’s age of 70 was .49686 and the value 

of the remainder interest is $91,919.00. 

1Although the parties stipulated that “petitioner subtracted out the value of the remainder interest, i.e., life 
estate (sic) when she computed the New York State Gift Tax,” the record reveals that the parties intended this 
reference to be the “retained” interest. 
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In a letter dated January 12, 2000, the Division advised petitioner that when the donor 

retains a life estate, New York State Tax Law employs the zero valuation rule in accordance with 

IRC § 2702. According to the letter, when real property is transferred by gift and the donor 

retains a life estate, the transaction is treated as a transfer in trust. Further, pursuant to IRC 

§ 2702 and sections 25.2702-1 and 25.2702-5 of the Treasury Regulations, the interest retained 

by the donor is to be valued at zero unless the property is transferred to a personal residence 

trust. Consequently, the Division determined that the corrected taxable gift was $185,000.00 and 

that gift tax was due in the amount of $4,900.00. 

The Division issued a Notice of Deficiency, dated April 17, 2000, which asserted a 

deficiency of gift tax in the amount of $4,900.00 plus interest in the amount of $358.71 for a 

balance due of $5,258.71. 

We modify finding of fact “7” of the Administrative Law Judge’s determination to read as 

follows: 

Treasury Regulation § 25.2702-1 was in existence when the 
New York Legislature referenced IRC § 2702 in Tax Law former 
§ 1004. The regulation became effective on January 28, 1992 
while the Legislature incorporated IRC § 2702 on August 7, 1992.2 

Neither Treasury Regulation § 25.2702-1 nor § 25.2702-5 was promulgated by the 

Commissioner of Taxation and Finance using the procedure set forth in the State Administrative 

Procedure Act. The regulations were not filed with the Secretary of State. 

Prior to October 1, 1997, the Division did not assess any transferor when the transferor 

retained a life estate, the transfer did not meet the requirements of Treasury Regulation 

2We modified finding of fact “7” of the Administrative Law Judge’s determination to more accurately 
characterize the reference to IRC § 2702 in Tax Law former § 1004. 



-4-

§ 25.2702-5, and the transferor subtracted the value of the retained interest in determining the 

value of the taxable gift. 

On October 1, 1997, the Division determined that, when New York incorporated IRC 

§§ 2701 through 2704, the proper valuation method that should have been used was the zero 

valuation rules which are set forth in the corresponding Federal regulations. Approximately one 

year later, the change was publicized in an article which appeared in the New York Law Journal. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge noted the imposition of a gift tax by Tax Law former 

§ 1001 which taxed the total amount of gifts made in a calendar year within the meaning of IRC 

§ 2503.3  In addition, Tax Law former § 1004(e) provided that certain sections of the IRC were 

pertinent to the computation of New York taxable gifts, including the special valuation rules of 

IRC § 2702. Further, the Administrative Law Judge noted that where New York and Federal tax 

provisions are substantially similar, the courts have adopted the Federal construction. This has 

been termed the principle of Federal conformity and courts have permitted the use of Federal 

regulations to assist in determining the meaning of Federal statutes. 

The Administrative Law Judge agreed with the Division’s use of certain Treasury 

Regulations promulgated pursuant to IRC § 2702 to arrive at the value of the interest in realty 

retained by petitioner herein, i.e., zero. Petitioner did not object to the computation which 

resulted in the zero valuation, but did object to the Commissioner’s use of the regulations when 

they had not been properly promulgated pursuant to the procedures set forth in sections 202 and 

3Article 26-A, Gift Tax, was repealed by Chapter 389 of the Laws of 1997, effective January 1, 2000 and 
applicable to gifts made on or after January 1, 2000. 
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203 of the State Administrative Procedure Act, Executive Law § 102, and Article IV (§ 8) of the 

New York State Constitution. 

The Administrative Law Judge reasoned that, although it is generally true that rules and 

regulations must be duly adopted and filed as prescribed by law, it does not preclude the 

Division from interpreting a New York statute which incorporates a Federal statute by following 

the Federal construction. By utilizing the Federal regulations promulgated pursuant to IRC § 

2702, the Division determined that the transfer in issue was not exempt from taxation because it 

did not employ a qualified personal residence trust. The Administrative Law Judge said this was 

proper given the principle of Federal conformity and the Division’s reliance upon the Federal 

regulation to establish a proper construction of the New York statute. According to the authority 

relied upon by the Administrative Law Judge, the Federal statute was enacted to correct certain 

abuses resulting from partially completed transfers among family members which had the effect 

of artificially depressing the gift’s value while the donor remains in substantial control. Treasury 

Regulation § 25.2702-5 is consistent with this interpretation and, therefore, reliance upon it by 

the Division for assistance in interpreting Tax Law former § 1004(e) was valid. It was also 

noted that Congress made technical corrections to IRC § 2702 four years after the effective date 

for Treasury Regulation § 25.2702-5 and took no action to amend the section, even though it was 

aware of the construction placed upon it by the Internal Revenue Service. 

Finally, the Administrative Law Judge rejected petitioner’s argument that the 

Commissioner’s position for the six years preceding the assessment which allowed for the 

subtraction of a retained interest in real property gifts created a presumption in favor of 

petitioner. Although such construction was in error, the Division was obligated to correct the 
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mistake. Likewise, petitioner’s argument that the change in the Division’s interpretation was in 

bad faith was found to have no merit and was rejected. 

ARGUMENTS ON EXCEPTION 

Petitioner has raised the same arguments on exception that she raised before the 

Administrative Law Judge. First, petitioner argues that the Commissioner was under a duty to 

promulgate regulations pursuant to the provisions set forth in the State Administrative Procedure 

Act §§ 202 and 203, Executive Law § 102 and Article IV (§ 8) of the New York State 

Constitution, case law and an opinion of the New York State Attorney General. Petitioner 

claims that the Commissioner’s failure to follow these authorities deprived her of due process 

under the law. 

In the alternative, petitioner contends that the Commissioner exceeded his authority 

because the Federal regulation relied upon for guidance in interpreting IRC § 2702 alters, adds to 

and is inconsistent with the statute that was set forth in Tax Law former § 1004(e) in 1992. 

Finally, petitioner argues that the holding in Matter of Consolidated Edison Co. of New 

York v. State Tax Commn. (24 NY2d 114, 299 NYS2d 142) creates a presumption in favor of 

petitioner where the Commissioner for six years had permitted the subtraction of a retained 

interest and that the Commissioner’s action without proper incorporation of the Treasury 

Regulation by the Legislature was in bad faith. 

The Division argues that the New York State Legislature specifically mandated that 

certain Federal statutes, including IRC § 2702, were controlling for the purpose of computing a 

donor’s New York gift, New York taxable gift and the tax under Article 26-A. The Division 

notes that the Legislature intended for the New York law to be construed consistently with the 
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Federal law and that an anomalous result would occur were it not for the instructive advice found 

in Treasury Regulation § 25.2702-5. The Division points out that Tax Law former § 1004(e) 

does not enact the IRC sections but directs the reader to those sections pertinent to the 

computation of New York gifts, taxable gifts and tax. The regulations promulgated pursuant to 

those IRC sections serve to smoothly administer the provisions of the statutory provisions and, 

as such, serve as important guidelines for the proper construction of the State and Federal laws. 

The Division next addresses petitioner’s argument that IRC § 2702 was amended and, 

therefore, is not the same statute originally cited in Tax Law former § 1004(e). The Division 

asserts that this is without merit because, at the time the technical corrections were made, the 

Congress was well aware of the construction placed on the statute by the Internal Revenue 

Service and deliberately made no attempt to correct the statute. Therefore, it is assumed that the 

regulation was consistent with the intent of the statute. 

The Division defends its erroneous interpretation of the statute by stating that it was 

“heightened agency conscientiousness, not arbitrariness” which lay at the base of the change in 

agency position (Brief in opposition, p. 10). Simply stated, the Division admitted its confusion 

and mistaken construction, and corrected it. 

In its reply, petitioner continues to argue that the doctrine of conformity does not relieve 

the Commissioner of his duty to properly promulgate the regulations relied upon in his 

construction of the statute. Petitioner argues that no authority has been offered which exempts 

the Commissioner from statutory and constitutional rule-making restrictions. 
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OPINION 

We have reviewed all of the arguments raised by petitioner on exception and note that they 

are the same arguments raised before the Administrative Law Judge. We find that the 

Administrative Law Judge completely and properly addressed each of those issues presented to 

him and find no reason to modify the determination in any respect. However, we feel compelled 

to comment on the issue of conformity as it arose in the context of this case. 

Petitioner’s position would stand the principle of conformity on its head. In Matter of 

Marx v. Bragalini (6 NY2d 322, 189 NYS2d 846), the Court of Appeals said: 

It has long been the policy of our courts to adopt, wherever 
reasonable and practical, the Federal construction of substantially 
similar tax provisions [citations omitted]. The doctrine is in 
furtherance of the legislative policy of maintaining uniformity in 
the administration of the two tax laws (Matter of Marx v. 
Bragalini, supra, 189 NYS2d, at 854). 

The taxing structure of the New York Gift Tax is inextricably linked with the Federal law. 

In determining the New York gifts, Tax Law former § 1003(a)(1) requires that we look to the 

total amount of gifts made in any calendar year “within the meaning of” IRC § 2503. New York 

taxable gifts are defined in Tax Law former § 1004(a) as New York gifts (Tax Law former 

§ 1003[a][1]) less certain deductions provided for in IRC §§ 2522 and 2523. Tax Law former 

§ 1004(e) directs us to specific sections of the IRC which are pertinent to the computation of 

New York gifts, taxable gifts and tax. Further, the Tax Law reprints the text of the IRC sections 

that apply to the determination of gift tax imposed by Article 26-A and specified in said article 

(Tax Law former § 1009). 

Just as the Court in Marx was comfortable in adopting the interpretation of a Federal 

statute to construe the meaning of a similar New York law, so are we convinced that the 
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construction of IRC § 2702 as enhanced by the language of Treasury Regulation 25.2702-5 is a 

valid interpretation of Tax Law former §§ 1003, 1004 and 1009. As noted by the Administrative 

Law Judge, the intent of section 2702 was “to correct certain abuses perceived by the IRS 

resulting from partially completed transfers among family members which artificially depress the 

value of the gift, while, in fact, the donor retains substantial control” (citing Fastman, 

Transferring the Family Home: Gift Tax Implications, NYLJ, Dec. 8, 1997, at 1). The 

regulation was crafted to accomplish this end and did so successfully. Therefore, the Division’s 

adoption of its interpretation, as part of the totality of the Federal taxing scheme, was justified. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Angelina Delese is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Angelina Delese is denied; and 

4. The Notice of Deficiency, dated April 17, 2000, is sustained. 

DATED: 	Troy, New York 
August 8, 2002 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 

/s/Joseph W. Pinto, Jr. 
Joseph W. Pinto, Jr. 
Commissioner 


