
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

DONALD MALONEY : DECISION 
DTA NO. 818744 

for Redetermination of a Deficiency or for Refund of : 
Personal Income Tax under Article 22 of the Tax Law 
for the Year 1996. : 
________________________________________________ 

Petitioner Donald Maloney, 6 Woodlawn Avenue, Port Chester, New York 10573, filed an 

exception to the determination of the Administrative Law Judge issued on June 6, 2002. 

Petitioner appeared pro se. The Division of Taxation appeared by Barbara G. Billet, Esq. 

(Kevin R. Law, Esq., of counsel). 

Petitioner filed a brief in support of his exception. The Division of Taxation filed a brief 

in opposition and petitioner filed a reply brief. Petitioner did not request oral argument. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUES 

I. Whether the Administrative Law Judge was correct in granting the Division of Taxation 

summary determination in its favor on the ground that petitioner was liable for New York State 

personal income tax because he failed to advise the Division of Taxation of changes to his 

Federal taxable income resulting from the sale of stocks and bonds. 
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II. Whether, under the facts and circumstances herein, a penalty should be imposed upon 

petitioner, pursuant to Tax Law § 2018, for the filing of a frivolous petition. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for finding of 

facts “7” and “8” which have been modified. The Administrative Law Judge’s findings of fact 

and the modified findings of fact are set forth below. 

On June 23, 2000, the Division of Taxation (“Division”) issued a Statement of Proposed 

Audit Adjustment to Donald Maloney (“petitioner”) which asserted New York State personal 

income tax in the amount of $14,074.51, plus penalty and interest, for a total amount due of 

$23,826.34 for the year 1996. The Statement of Proposed Audit Adjustment was issued by the 

Division after it had been notified that petitioner had been audited by the Internal Revenue 

Service (“IRS”) and that the IRS had asserted an additional liability for Federal income tax 

against petitioner. 

Previously, on February 9, 1999, the IRS had issued a form 4549-CG (Income Tax 

Examination Changes) which asserted additional Federal income tax liability in the amount of 

$61,132.00, plus penalty and interest, for a total amount due of $92,801.00 for the year 1996. 

This tax liability arose from the sale of stocks and bonds in the amount of $204,937.00. The 

Income Tax Examination Changes also stated that the IRS had no record of petitioner’s having 

filed a tax return for 1996 and advised petitioner that his taxable income was based upon the 

income received from stock and bond sales. Petitioner was instructed to provide the IRS with 

the purchase price of the securities sold and, after such information was received, the amount of 

tax asserted would be reevaluated. It is unclear as to whether petitioner provided this 



-3-

information to the IRS; the record contains no evidence that this information was ever provided 

to the Division. 

A search of the Division’s records revealed that petitioner had not reported these Federal 

changes to the Division nor had petitioner filed a New York State personal income tax return for 

1996. On August 17, 2000, the Division issued a Notice of Deficiency to petitioner in the 

amount of $14,074.51, plus penalty and interest, for a total amount due of $24,149.40 for the 

year 1996. On November 7, 2000, petitioner returned the Notice of Deficiency to the Division 

and wrote thereon, among other things, “unsigned, uncertified ------uttered” and “violates FRCP 

9(b).” 

On November 7, 2000, petitioner filed a Request for Conciliation Conference with the 

Division’s Bureau of Conciliation and Mediation Services (“BCMS”) on which he asserted, 

among other things, that no legal notice of deficiency had been sent but rather an uttered, 

unsigned, unverified letter and that there was no Federal tax liability, therefore, no New York 

liability. On June 1, 2001, BCMS issued a Conciliation Order (CMS No. 183519) which denied 

petitioner’s request and sustained the statutory notice. 

On August 27, 2001, the Division of Tax Appeals received a petition from this petitioner 

which asserted that: (a) the Division relied upon false information from the IRS; (b) the Division 

relied upon unsigned information (form 4549-CG); (c) the Division relied upon a non-tax form 

(form 4549-CG) since only a form 1040 or form 1040-A is a form upon which an assessment can 

be made; (d) the Division repeatedly failed to provide petitioner with a valid Federal assessment; 

(e) since the New York State income tax is “piggybacked” on Federal assessments and no valid 
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Federal assessment exists, there can be no New York State tax due; and (f) petitioner’s due 

process had been repeatedly denied. 

In its answer filed on November 15, 2001, the Division denied each and every allegation 

of fact or error contained in the petition and, in addition, requested that the Division of Tax 

Appeals impose the maximum penalty for filing a frivolous petition pursuant to section 2018 of 

the Tax Law and 20 NYCRR 3000.21. 

In his reply to the Division’s answer which was received by the Division of Tax Appeals 

on December 5, 2001, petitioner alleged that the Division failed to correctly answer his petition 

since, pursuant to 20 NYCRR 3000.4, it did not specifically deny each of the seven numbered 

items in the petition as required by this regulation which, petitioner asserts, is a further attempt 

to deny him his due process. 

We modify finding of fact “7” of the Administrative Law Judge’s determination to read as 

follows: 

On February 13, 2002, the Division filed a motion with the Division 
of Tax Appeals for an order granting it summary determination. Attached 
to the Division’s Notice of Motion is an affidavit from Kevin R. Law, 
Esq., the Division’s representative. Attached to this affidavit, as Exhibit 
“1,” is an affidavit from Earl Tennyson, Tax Technician IV, in the Audit 
Division, Personal Income Tax Unit. Mr. Tennyson’s responsibilities 
include the review and processing of audits and the supervision of tax 
technicians who review and process personal income tax returns. Along 
with the tax technicians, he also verifies if taxpayers file reports of Federal 
changes with the Division. Attached to Mr. Tennyson’s affidavit are the 
following exhibits: Statement of Proposed Audit Changes; IRS form 4549-
CG, Income Tax Examination Changes; Notice of Deficiency with 
handwritten notations made by petitioner; Request for Conciliation 
Conference with a letter from petitioner to BCMS, dated November 7, 
2000, attached thereto; a letter from petitioner to BCMS, dated January 
17, 2001 which discusses the content of a letter to petitioner from the 
Audit Division, Income Tax Desk Audit dated December 29, 2000 (a copy 
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of this letter and petitioner’s response thereto were also attached); and the 
Conciliation Order.1 

We modify finding of fact “8” of the Administrative Law Judge’s determination to read as 

follows: 

On February 13, 2002, petitioner also filed a motion for summary 
determination with the Division of Tax Appeals. Petitioner’s motion was 
signed by petitioner but contained no affidavit. The motion asserted as 
follows: 

Whereas: ‘NYS’ Has shown no proof of liability, no 
document signed by a competent authority who can testify 
as per the Sixth Amendment to the Constitution of the 
United States that petitioner had such liability. That ‘NYS’ 
cannot provide any such witness (es) to so swear under 
oath that petitioner having [sic]/had a liability. That ‘NYS’ 
has no signed document by petitioner on ANY document 
[sic] that such liability was self-admitted/self-assessed. 
That ‘NYS’ has had well over one year to provide 
petitioner with proof of any federal liability as frequently 
requested in previous communications including in the 
petition itself. 

That ‘NYS’ has submitted as its sole attempt to collect a 
‘tax’ from petitioner an unsigned Form 4549-CG which is 
NOT admissible in any court of competent jurisdiction; as 
it is unsigned and as such cannot be admitted as evidence. 
That ‘NYS’ is in violation of Goldberg v. Kelly, 397 US 
254 among others.2 

Apparently, after having received the Division’s Notice of Motion dated February 12, 

2002, petitioner sent to the Chief Administrative Law Judge, Division of Tax Appeals, three 

documents. The first is what he refers to as an affidavit of material fact (it is not an affidavit but 

1We modified finding of fact “7” of the Administrative Law Judge’s determination to more accurately 
reflect the record. 

2We modified the first sentence of finding of fact “8” of the Administrative Law Judge’s determination to 
more accurately reflect the record. 
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is a document containing a series of unsworn allegations which is signed, at the end, by 

petitioner). The second is a copy of petitioner’s motion for summary determination previously 

mailed to the Division of Tax Appeals on February 13, 2002 along with citations to the New 

York State Constitution, the United States Code and various court cases. Finally, petitioner 

included what he refers to as a rebuttal to the affidavits of the Division’s representative, Kevin R. 

Law, Esq. and of Earl Tennyson, Tax Technician IV. Among other things, petitioner contends 

that the Division is attempting to levy an excise tax on income from sales of intangible personal 

property which he contends violates Article 16, § 3 of the Constitution of the State of New York. 

All of the documents issued by the Division were sent to petitioner at 6 Woodland 

Avenue, Port Chester, New York 10573. All of the documents sent by petitioner to the Division 

and to the Division of Tax Appeals contained the following return address: Donald Maloney, 6 

Woodland Avenue, Port Chester, New York 10573. In paragraph “2” of the document referred 

to by petitioner as his affidavit of material fact, petitioner states that he is “a New York Citizen.” 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

In his determination, the Administrative Law Judge rejected petitioner’s argument that he 

was denied his due process rights under the law because the Division failed to properly answer 

his petition. Specifically, petitioner claimed that pursuant to 20 NYCRR 3000.4, the Division 

failed to deny each of the seven items in his petition on a paragraph by paragraph basis. Noting 

that the Rules of Practice and Procedure of the Tax Appeals Tribunal (hereinafter the “Tribunal”) 

provide that all pleadings shall be liberally construed so as to do substantial justice, the 

Administrative Law Judge found that there was no doubt that the Division, in its answer, had 

denied each and every allegation of fact and/or error contained in the petition. 
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The Administrative Law Judge noted that both petitioner and the Division had filed a 

motion for summary determination. The Administrative Law Judge deemed petitioner’s motion 

to be a cross motion. The Administrative Law Judge reviewed the requirements for such a 

motion and the basis for granting or denying the requested relief. 

The Administrative Law Judge concluded that, based on the record of this proceeding, 

petitioner was a New York resident. Further, the Administrative Law Judge found that petitioner 

did not deny receiving income from the sale of the stocks and bonds during the 1996 tax year nor 

did petitioner claim an exemption from the imposition of tax on the proceeds from the sale 

thereof. The Administrative Law Judge noted that pursuant to Tax Law § 659, if the amount of a 

taxpayer’s Federal taxable income is changed or corrected by the IRS, the taxpayer must report 

such change or correction within 90 days after the final determination of such change or 

correction and must concede the accuracy of such determination or state wherein it is erroneous. 

The Administrative Law Judge found that petitioner failed to report the Federal change 

and, other than to allege that the form provided to the Division by the IRS was not a proper tax 

form, he failed to state wherein the Federal change was erroneous. Since petitioner’s income 

was subject to Federal personal income tax, the Administrative Law Judge concluded that it was 

rational for the Division to rely on the Federal audit changes as a basis for issuing the notice of 

deficiency at issue in this matter. The Administrative Law Judge found that petitioner offered 

no proof to substantiate his allegation that the Division relied upon false information from the 

IRS. 

The Administrative Law Judge rejected petitioner’s claim that the notice of deficiency 

issued by the Division to petitioner on August 17, 2000 was defective because it was not signed. 
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The Administrative Law Judge found that petitioner neither alleged nor proved that the Division 

failed to comply with the provisions of Tax Law § 681 when it issued that notice to him. 

Moreover, the Administrative Law Judge found no requirement in the Tax Law that a notice of 

deficiency be signed or certified by Division personnel. 

The Administrative Law Judge rejected petitioner’s argument that the Division could not 

rely on information contained on an unsigned form 4549-CG. The Administrative Law Judge 

noted that Tax Law § 659 requires a taxpayer to report a change or correction to the Division 

when the amount of such taxpayer’s Federal taxable income is changed or corrected by the IRS. 

The IRS is not required to change or correct the Federal taxable income by the issuance of any 

specific document nor is there a requirement that the document be signed by the IRS before the 

provisions of Tax Law § 659 become applicable. 

Due to petitioner’s assertion that only a form 1040 or form 1040-A was a form upon which 

an assessment can be made, the Administrative Law Judge concluded that petitioner was arguing 

that since he never filed a Federal return (a form 1040 or form 1040-A) for the year at issue, the 

Division was precluded from assessing New York State income tax for that year. The 

Administrative Law Judge found this argument to be without merit. 

The Administrative Law Judge also rejected petitioner’s position that the Division was 

under a duty to provide him with a valid Federal assessment before it could assert State income 

tax liability and that there can be no New York State income tax due because no valid Federal 

assessment exists. The Administrative Law Judge noted that petitioner has the burden of 

proving, pursuant to Tax Law § 689(e), that no valid Federal assessment exists and he wholly 

failed to sustain this burden. 
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The Administrative Law Judge also rejected petitioner’s assertion that petitioner’s due 

process has been repeatedly denied. The Administrative Law Judge found that petitioner failed 

to specify the alleged due process violations by the Division’s application of Tax Law § 659 and, 

at the administrative level, statutes are presumed to be constitutional. 

The Administrative Law Judge also rejected petitioner’s contention that the Division was 

attempting to levy an excise tax on income from sales of intangible personal property in 

violation of Article 16, § 3 of the Constitution of the State of New York. The Administrative 

Law Judge concluded that both the Federal and New York State tax deficiencies which were 

asserted were for income taxes, not excise taxes. 

Finding that petitioner failed to sustain his burden of proof, the Administrative Law Judge 

denied petitioner’s cross motion for summary determination. The Administrative Law Judge 

also found that the facts contained in the record mandated summary determination in favor of the 

Division. 

The Administrative Law Judge also granted the Division’s request that a $500.00 penalty 

be imposed against petitioner pursuant to Tax Law § 2018 and 20 NYCRR 3000.21 for filing a 

frivolous petition. 

ARGUMENTS ON EXCEPTION 

On exception, petitioner raises the same arguments presented to the Administrative Law 

Judge. In addition, petitioner argues that under the United States Constitution, the State of New 

York has no jurisdiction to tax him on his income because petitioner is not subject to the laws of 

the State of New York. Petitioner claims that he is neither a citizen of the United States nor a 
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taxpayer and, therefore, cannot be held liable for income tax nor can he be held liable for a 

penalty for filing a frivolous petition. 

The Division, in opposition, argues that the Administrative Law Judge’s determination 

should be affirmed and characterized petitioner’s arguments as meritless. 

OPINION 

The Rules of Practice and Procedure of the Tribunal (20 NYCRR 3000 et seq.) provide 

that summary determination may be granted: 

if, upon all the papers and proof submitted, the administrative law 
judge finds that it has been established sufficiently that no material 
and triable issue of fact is presented and that the administrative law 
judge can, therefore, as a matter of law, issue a determination in 
favor of any party (20 NYCRR 3000.9[b][1]). 

That section further provides that a motion for summary determination is subject to the 

same provisions as a motion for summary judgment pursuant to Civil Practice Law and Rules 

(“CPLR”) § 3212. "The proponent of a summary judgment motion must make a prima facie 

showing of entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate 

any material issues of fact from the case" (Winegrad v. New York Univ. Med. Ctr, 64 NY2d 

851, 487 NYS2d 316, 317, citing Zuckerman v. City of New York, 49 NY2d 557, 427 NYS2d 

595). Inasmuch as summary judgment is the procedural equivalent of a trial, it should be denied 

if there is any doubt as to the existence of a triable issue or where the material issue of fact is 

"arguable" (Glick & Dolleck v. Tri-Pac Export Corp., 22 NY2d 439, 293 NYS2d 93; Museums 

at Stony Brook v. Village of Patchogue Fire Dept., 146 AD2d 572, 536 NYS2d 177). If 

material facts are in dispute, or if contrary inferences may be drawn reasonably from undisputed 
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facts, then a full trial is warranted and the case should not be decided on a motion (Gerard v. 

Inglese, 11 AD2d 381, 206 NYS2d 879). 

Generally, to defeat a motion for summary judgment, the opponent must produce evidence 

in admissible form sufficient to raise an issue of fact requiring a trial (CPLR 3212[b]). 

Unsubstantiated allegations or assertions are insufficient to raise an issue of fact (Alvord & Swift 

v. Muller Constr. Co., 46 NY2d 276, 413 NYS2d 309). A party opposing the motion "must 

establish the existence of material facts of sufficient import to create a triable issue" (Shaw v. 

Time-Life Records, 38 NY2d 201, 379 NYS2d 390, 396). It is not for the court “to resolve 

issues of fact or determine matters of credibility but merely to determine whether such issues 

exist” (Daliendo v. Johnson, 147 AD2d 312, 543 NYS2d 987, 990). 

In this case, we agree with the Administrative Law Judge’s determination that petitioner 

set forth no material and triable facts which would require a hearing and, as a result, the Division 

is entitled to summary determination in its favor. Similarly, the Administrative Law Judge 

correctly denied petitioner’s cross motion for summary determination on the grounds that 

petitioner had the burden of proving, pursuant to Tax Law § 689(e), that no valid Federal 

assessment exists and that, accordingly, he was under no duty under Tax Law § 659 to report a 

Federal change to the Division. We agree with the Administrative Law Judge that petitioner 

wholly failed to sustain his burden of proof. 

Petitioner introduced no evidence which would demonstrate that he is not liable for the tax 

asserted due. Petitioner’s claim that New York does not have jurisdiction to tax him because he 

is not a citizen of the United States is rejected as meritless. There is no dispute that petitioner is 

a resident of the State of New York. Thus, whatever petitioner’s citizenship status may be, it is 
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not relevant to determining the taxability of his income. Further, the jurisdiction of the Tribunal 

is limited and does not encompass challenges to the constitutionality of statutes, which are 

presumed to be constitutional (Matter of Geneva Pennysaver, Tax Appeals Tribunal, September 

11, 1989; Matter of Fourth Day Enters., Tax Appeals Tribunal, October 27, 1988). 

Tax Law § 2018 provides that: 

If any petitioner commences or maintains a proceeding in the 
division of tax appeals primarily for delay, or if the petitioner’s 
position in such proceeding is frivolous, then the tax appeals 
tribunal may impose a penalty against such petitioner of not more 
than five hundred dollars. The tax appeals tribunal shall 
promulgate rules and regulations as to what constitutes a frivolous 
position (emphasis added). 

In light of this statutory directive, the Rules of Practice and Procedure of the Tribunal (20 

NYCRR 3000.21) provide that: 

If a petitioner commences or maintains a proceeding primarily 
for delay, or if the petitioner’s position in a proceeding is 
frivolous, the tribunal may, on its own motion or on the motion of 
the office of counsel, impose a penalty against such petitioner of 
not more than $500. 

Although Tax Law § 2018 and our Rules provide for the imposition of penalty by the “tribunal,” 

Tax Law § 2010(1) provides that: “[t]he tax appeals tribunal shall appoint administrative law 

judges who shall be authorized to conduct any hearing or motion procedure authorized to be held 

within the division of tax appeals . . . .” Thus, administrative law judges, as well as the Tribunal, 

are authorized to impose a penalty against a petitioner for maintaining a frivolous position in an 

appropriate case. 

In the instant matter, the Administrative Law Judge found that in its answer to the petition, 

the Division requested that the Division of Tax Appeals impose the maximum penalty for filing a 
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frivolous petition pursuant to Tax Law § 2018 and 20 NYCRR 3000.21. Thus, the manner of 

application by the Division for imposition of a penalty in the present case was appropriate (see, 

Matter of Thomas, Tax Appeals Tribunal, April 19, 2001 [wherein we upheld the penalty for 

filing a frivolous petition imposed against the petitioner for advancing arguments similar to those 

made in the present case]). Further, we find, as did the Administrative Law Judge, that 

petitioner’s position in this proceeding, that he is not liable for personal income tax on his 

income from the sale of stocks and bonds, is frivolous. 

We find that the Administrative Law Judge completely and adequately addressed the 

issues presented to him and correctly applied the Tax Law and relevant case law to the facts of 

this case. Petitioner has offered no evidence below, and no argument on exception, that would 

provide a basis for us to modify that determination. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Donald Maloney is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Donald Maloney is denied; 

4. The Notice of Deficiency dated August 17, 2000 is sustained; and 

5. The penalty in the amount of $500.00 imposed for filing a frivolous petition is 
sustained. 

DATED: 	Troy, New York 
March 6, 2003 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 


