
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

HAMPTON BAY DINER CORP. : DECISION 
DTA NO. 818829 

for Redetermination of a Deficiency or for Refund of New : 
York State Personal Income Tax under Article 22 of the 
Tax Law for the Years 1994, 1995 and 1996. : 
________________________________________________ 

Petitioner Hampton Bay Diner Corp., 157 Montauk Highway, Hampton Bays, New York 

11946, filed an exception to the order of the Administrative Law Judge issued on January 25, 

2002. Petitioner appeared by Nick Mastrogiannis, CPA. The Division of Taxation appeared by 

Barbara G. Billet, Esq. (John E. Matthews, Esq., of counsel). 

Petitioner filed a brief in support of its exception. The Division of Taxation did not file a 

brief in opposition. Oral argument was not requested. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether petitioner’s petition was properly dismissed for failure to complete the petition 

due to the absence of a valid power of attorney form. 

FINDINGS OF FACT 

We find the following facts. 
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On April 26, 2001, a petition was filed with the Division of Tax Appeals in the name of 

“Hampton Bay Diner Corp.” The petition was signed by “Nick Mastrogiannis, CPA,” allegedly 

on behalf of petitioner. Petitioner’s address, as set forth on the petition, was “24 Montauk 

Hgwy, Hampton Bays, NY 11946." Among the documents attached to the petition was a letter 

to petitioner from the Bureau of Conciliation and Mediation Services (“BCMS”), dated January 

26, 2001, addressed to petitioner at “24 Montauk Highway, Hampton Bays, NY 11946-4002" 

and a “Payment Document” addressed to petitioner at “24 Montauk Hgwy, Hampton Bays, NY 

11946-4002." A power of attorney authorizing Nick Mastrogiannis to represent petitioner was 

not filed with the petition. 

On May 3, 2001, the Division of Tax Appeals wrote to Nickolas Mastrogiannis, CPA 

advising him that in order to complete the processing of the petition filed for Hampton Bay 

Diner Corp. a power of attorney form must be submitted. A power of attorney form was 

enclosed with the May 3, 2001 letter for this purpose. 

On May 24, 2001, a power of attorney form was sent to the Division of Tax Appeals by 

Nick Mastrogiannis, CPA. On this form, petitioner’s address was listed as: “157 Montauk Hwy 

Hampton Bays NY.” However, the signature of the corporate officer purporting to give this 

power of attorney on behalf of petitioner was neither acknowledged nor witnessed. 

On May 31, 2001, the Division of Tax Appeals sent a letter to Nickolas Mastrogiannis 

advising him that the power of attorney form submitted by him on behalf of petitioner was 

incomplete. 

On August 7, 2001, the Division of Tax Appeals sent a letter to petitioner, addressed to 

Hampton Bay Diner Corp. at “157 Montauk Highway Hampton Bays, New York 11946." Said 
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letter advised petitioner that due to the failure of Mr. Mastrogiannis to submit a completed power 

of attorney form, the petition must be signed by an officer of petitioner. If a completed petition 

was not submitted within 30 days, it would be referred to an Administrative Law Judge for 

dismissal proceedings. 

On December 7, 2001, a Notice of Intent to Dismiss Petition was issued to petitioner on 

the basis that a petition was filed but was signed by Nick Mastrogiannis, as authorized 

representative and a properly executed power of attorney was not submitted in favor of 

Mr. Mastrogiannis. This Notice was addressed to “Hampton Bay Diner Corporation, 157 

Montauk, Highway Hampton Bays, New York 11946." 

On January 25, 2002, an order was issued by an Administrative Law Judge dismissing the 

petition filed on behalf of petitioner as it did not contain an original or legible copy of a power of 

attorney as required by 20 NYCRR 3000.3 of the Rules of Practice and Procedure of the Tax 

Appeals Tribunal and, after making requests of petitioner to do so, no response was received 

from petitioner. This order was served on petitioner by certified mail at “157 Montauk 

Highway, Hampton Bays, New York 11946." 

On February 7, 2002, petitioner filed an exception with the Tax Appeals Tribunal 

(“Tribunal”) to the order of the Administrative Law Judge. The exception was signed by Nick 

Mastrogiannis as the authorized representative of petitioner. Accompanying the exception was a 

properly executed power of attorney form designating Nick Mastrogiannis as the representative 

of petitioner. 



-4-

THE ORDER OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge, sua sponte, ordered that the petition be dismissed on the 

ground that it did not contain an original or legible copy of the power of attorney form as 

required by section 3000.3 of the Rules of Practice and Procedure of the Tribunal (20 NYCRR 

3000.3). 

ARGUMENTS ON EXCEPTION 

On exception, petitioner argues that it has submitted a valid power of attorney and it is 

entitled to a hearing on the merits of its petition. 

OPINION 

The Administrative Law Judge dismissed the petition of Hampton Bay Diner Corp. due to 

petitioner’s failure to either have a corporate officer of petitioner sign the petition or to submit a 

valid power of attorney form authorizing Nick Mastrogiannis to appear as its representative 

before the Division of Tax Appeals in this proceeding. Pursuant to 20 NYCRR 3000.3 of the 

Rules of Practice and Procedure of the Tribunal, “the signature of petitioner or the petitioner’s 

representative” is required on a petition filed with the Division of Tax Appeals. A corporation 

may act through an officer, an employee or a representative, but if it acts through an employee or 

a representative, a valid power of attorney is required (20 NYCRR 3000.2). As the petition was 

signed by Nick Mastrogiannis, unless he was duly authorized to act on petitioner’s behalf 

pursuant to a valid power of attorney, the petition was a nullity and the Division of Tax Appeals 

lacked jurisdiction to consider it. 
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The Tribunal's enabling legislation provides that the Tribunal will issue a decision 

affirming, reversing or modifying the determination of the Administrative Law Judge or may 

remand the case for additional proceedings before the Administrative Law Judge (Tax Law 

§ 2006[7]). The regulations adopted by the Tribunal implement this standard by providing in 

pertinent part that “the tribunal shall review the record and shall, to the extent necessary or 

desirable, exercise all the powers which it could have exercised if it had made the determination” 

(20 NYCRR 3000.17[e][1]). In this matter, a review of the record indicates an irregularity which 

requires us to reverse the order dismissing the petition and to remand this matter to the Division 

of Tax Appeals for a hearing. 

As set forth hereinabove, it is apparent that all pertinent notices and correspondence sent 

to petitioner concerning the invalid power of attorney submitted with the petition were addressed 

to petitioner at: “157 Montauk Highway” Hampton Bays, N.Y. In fact, petitioner’s address of 

“24 Montauk Highway” Hampton Bays, N.Y. is the address shown on the face of the petition 

filed on April 26, 2001 and it is the address to which the BCMS order was sent. The “157 

Montauk Highway” address was contained on the unexecuted power of attorney form submitted 

by Nick Mastrogiannis on May 24, 2001. As that form was never accepted by the Division of 

Tax Appeals as valid, it could not serve to change petitioner’s mailing address for purposes of 

the proceeding before the Division of Tax Appeals. Thus, the letter sent to petitioner on August 

7, 2001 allowing it 30 days within which to submit a corrected petition (see, 20 NYCRR 

3000.3[d]) was not sent to petitioner’s correct address. Absent this, the 30-day period accorded 

petitioner to correct its petition or face its dismissal did not commence running. 
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Accompanying petitioner’s exception, Nick Mastrogiannis submitted a validly executed 

power of attorney authorizing him to act as petitioner’s representative in this proceeding. Had 

petitioner’s representative responded to any of the several requests made to him by the Division 

of Tax Appeals for a valid power of attorney, the dismissal of the petition and the exception now 

before us could have been avoided. However, we now accept the executed power of attorney on 

behalf of Nick Mastrogiannis as valid, reverse the order of the Administrative Law Judge 

dismissing the petition and remand this matter to the Division of Tax Appeals for the conduct of 

a small claims hearing as requested by petitioner. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Hampton Bay Diner Corp. is granted; 

2. The order of the Administrative Law Judge is reversed; and 

3. The matter is remanded to the Division of Tax Appeals for the conduct of a small 

claims hearing. 

DATED: 	Troy, New York 
July 3, 2002 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 

/s/Joseph W. Pinto, Jr. 
Joseph W. Pinto, Jr. 
Commissioner 


