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STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

                        In the Matter of the Petition :

 of : 

KEVIN KELLY 

for Revision of a Determination or for Refund of Real 
Estate Transfer Tax under Article 31 of the Tax Law for 
the Period March 29, 2001.  

: 

: 

: 

DECISION
                   DTA NO. 819863 

Petitioner Kevin Kelly, 114 Florence Drive, Jupiter, Florida 33458-8713, filed an 

exception to the determination of the Administrative Law Judge issued on December 8, 2005. 

Petitioner appeared by Victoria A. Ramundo, Esq.  The Division of Taxation appeared by Mark 

F. Volk, Esq. (Barbara J. Russo, Esq., of counsel). 

Petitioner filed a brief in support of his exception and the Division of Taxation filed a brief 

in opposition.  Petitioner filed a reply brief.  Oral argument, at petitioner’s request, was heard on 

August 2, 2006 in Troy, New York. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUES 

I. Whether the additional tax on the conveyance of residential property under Tax Law 

§ 1402-a applies to the facts of this case.

 II. Whether the amount of consideration subject to tax is $1,700,000.00 as the Division of 

Taxation contends or $300,000.00 as petitioner asserts. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for findings of 

fact “3,” “4,” “10,” “13” and “14” which have been modified.  The Administrative Law Judge’s 

findings of fact and the modified findings of fact are set forth below. 

Petitioner, Kevin Kelly, entered into a construction and purchase contract with J & B 

Builders (“the contract”) on March 23, 2001, for the purchase of a building lot and home “built 

or to be built” on lots 88 and 89 in the subdivision known as Spruce Ridge, in the Town of 

Pompey, Onondaga County, State of New York.  The contract provided that: 

a. Petitioner would pay the builder $1,700,000.00 for the home and the lots with the 

following schedule of payments to be made:

     1) $10,000.00 deposited with the contract, and held by the builder or broker pending 

acceptance of the contract;

     2) An additional sum of $300,000.00 payable to the builder upon the purchaser’s 

delivering to the builder a commitment of a mortgage, or waiver thereof;

     3) The balance of $1,390,000.00 payable in cash or its equivalent upon closing or 

passing of the deed. 

b. The transaction was to include the lot, the house constructed or to be constructed by the 

builder and any appliances, fixtures and other personal property as described by the contract; 

c.  There were no agreements other than those provided in the contract; 

d.  A lending institution was to issue to petitioner a written commitment to make a 

construction first mortgage loan on the home in the amount of $1,100,000.00.   

http:$1,100,000.00
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A Combined Real Estate Transfer Tax Return, Form TP-584, signed by J & B Builders as 

the grantor and petitioner as the grantee, was filed by petitioner’s former attorney on March 30, 

2001 (“the original Form TP-584”).  The original Form TP-584 reported: a “conveyance in fee 

interest” of a “1-3 family house” in the box for the “Type of Property conveyed”; the “amount of 

consideration for the conveyance” of $1.7 million dollars on line 1 of Part I of Schedule B; that 

100% of the real property is residential real property and real estate transfer tax due in the 

amount of $6,800.00. The parties acknowledge that the entire Part II of Schedule B of the 

original Form TP-584 for the “Computation of Additional Tax Due on the Conveyance of 

Residential Real Property for $1 Million or More” was left blank by the grantor, the grantee and 

their former attorneys.  The reported real estate transfer tax in the amount of $6,800.00 was paid. 

We modify finding of fact “3” of the Administrative Law Judge’s determination to read as 

follows: 

The only deed in this matter is a warranty deed dated March 21, 2001, stating that 
it is for the transfer of “Lot No. 88 and 89 as shown on a map entitled Final Plan 
Spruce Ridge, Section #9, made by Alfred N. Ianuzi, L.L.S. dated February 4, 
2000” from J & B Builders, Inc. to petitioner.  The original Form TP-584 
concerns an underlying transfer of two lots of real property that are described in 
this deed, and is the same real property reported on a later filed amended Form 
TP-584.  The deed was signed by the Grantor on March 21, 2001 and recorded 
with the Onondaga County Clerk’s office on March 30, 2001.  There is no 
evidence in the record as to the date on which the deed was delivered. A 
“Statement of Sale” prepared by the seller’s attorneys states that the closing date 
was March 29, 2001. The original Form TP-584 states that the “Date of 
Conveyance” was March 29, 2001.1 

We modify finding of fact “4” of the Administrative Law Judge’s determination to read as 

follows: 

1We modified finding of fact “3” to conform to the evidence. 

http:$6,800.00
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Neither the building contract nor the deed to the lots contained any provision for 
reversion of title to the lots to the builder upon any default.2 

A survey of the lots in issue, dated March 13, 2001, prepared “for conveyance and/or 

mortgage purposes only,” shows a house and utilities on the lots. 

The lots were assessed as “residential vacant land” before the following transactions:

     a) the deed was dated and recorded, 
     b) the original Form TP-584 was filed, 
     c) the building contract was signed,
     d) petitioner closed on the Chase Construction Loan, and
     e) the builder’s attorney prepared the Statement of Sale. 

On March 29, 2001, petitioner obtained a construction loan convertible into a mortgage 

from Chase Manhattan Bank (“Chase”) in the amount of $1,100,000.00 to finance construction 

of the residence on the lots (“Petitioner’s Construction Loan”). Chase filed a UCC lien on the 

lots. 

The following documents relating to petitioner’s construction loan were submitted into 

evidence: 

a.  The Mortgagor’s Closing Affidavit, indicating that petitioner had unencumbered 

ownership of the lots, executed to induce Chase to lend petitioner $1,100,000.00 as a 

construction loan; 

b. The Building Loan Contract between petitioner and Chase for the improvement of a 

single family residence to be constructed on the real property, with construction to begin within 

30 days following the recording of the mortgage and any applicable UCC Financing Statements; 

and 

2We modified finding of fact “4” to conform to the evidence. 
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c.  The Construction Loan Addendum which further indicates that the proceeds of the loan 

were to finance the construction of a single-family detached dwelling, and that the property 

securing the loan would include the dwelling during and after construction. 

The builder’s former attorney prepared a Statement of Sale, signed by a paralegal for the 

firm and by petitioner stating that the closing on the builder’s contract occurred on March 29, 

2001 for a total sale of $1.7 million dollars. The statement reflects a down payment of 

$310,000.00 with additional down payments of $250,000.00 and $40,000.00 and recording fees 

and taxes as credits to the purchaser in the amount of $7,538.00, for a net due the builder of 

$1,092,462.00. The Statement of Sale shows J & B Builders as seller, petitioner as purchaser 

and the premises which are the subject of the sale as 4494 Spruce Ridge Drive, Manlius, New 

York, a/k/a Lots #88 and #89, Spruce Ridge, Section 9. 

We modify finding of fact “10” of the Administrative Law Judge’s determination to read 

as follows: 

A certificate of occupancy was issued to the seller by the Town of Pompey 
on April 15, 2002 for the residence constructed on the lots.3 

The Division of Taxation (“Division”) conducted a desk audit upon receipt of the original 

TP-584. Thereafter, the Division issued a Statement of Proposed Audit Changes dated June 12, 

2003, stating the following: 

Section 1402(a) of the Tax Law provides in part that in addition to the tax 
imposed by Section 1402 of Article 31, a tax is hereby imposed on each 
conveyance of residential real property or interest therein when the consideration 
for the entire conveyance is one million dollars or more.  For purposes of this 
section, residential real property shall include any premises that is or may be used 
in whole or in part as a personal residence, and shall include a one, two or three

3We modified finding of fact “10” to conform to the evidence. 

http:$7,538.00
http:$1,092,462.00
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family house, an individual condominium unit, or a cooperative apartment unit. 
The rate of such tax shall be one percent (1%) of the consideration or part thereof 
attributable to the residential real property.  

A review of the information submitted concerning the conveyance of real 
property located at SPRUCE RIDGE DRIVE [sic].  

We have information that indicated a conveyance of real property occurred on 
03/29/01, and the tax of $17,000.00 was not paid. 

Petitioner telephoned the Division in response to the Statement of Audit Changes and 

submitted a letter requesting abatement of penalties.  The Division requested petitioner to 

provide documentation to support his position. 

We modify finding of fact “”13” of the Administrative Law Judge’s determination to read 

as follows: 

The testimony in this case revealed that the parties intended for the builder to 
construct the home and for petitioner to buy the land and the home as a package. 
When the builder was unable to qualify for financing for the entire project, 
petitioner sought qualification for the construction financing.  In order to approve 
petitioner’s financing, Chase required petitioner to own the land outright, 
unencumbered by any builder or other liens, to enable the bank to perfect a first 
priority lien on the land.  A deed to transfer the property was dated March 21, 
2001 and recorded on March 30, 2001.  The contract for the purchase of the lots 
and the home to be built thereafter was dated March 23, 2001. A construction 
loan with Chase closed on March 29, 2001.4 

We modify finding of fact “14” of the Administrative Law Judge’s determination to read 

as follows: 

Petitioner’s former attorney who had filed the original Form TP-584 stated in 
correspondence dated September 2, 2003, that he and the builder’s former 
attorney had erred in preparing and filing the original Form TP-584.  The 
correspondence confirms that petitioner obtained title to the land from the builder 
at a time when no single family residence existed on the property.  At the time the 

4We modified finding of fact “13” to conform to the evidence. 
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single family residence was completed the following year, petitioner held title to 
the land upon which the house was constructed.5 

Petitioner’s current attorney filed an amended TP-584 on September 22, 2003, signed by 

J & B Builders’s former attorney as grantor and petitioner as grantee (“the amended Form TP

584”).  The amended Form TP-584, concerning the same property in issue, reported: a 

“Conveyance in fee interest” of “vacant land” for the “Type of Property conveyed”; the “amount 

of consideration for the conveyance”of $300,000 on line 1 of Part I of Schedule B; the date of 

conveyance as March 29, 2001; that 100% of the real property is residential real property; and 

total real estate transfer tax due recomputed to be $1,200.00. 

Copies of two checks were submitted into the record.  One is a bank check in the amount 

of $250,000.00, dated March 23, 2001, payable to J & B Builders, Inc.  It was drawn on 

petitioner’s account at Chase, bears check no. 0729100255, and includes petitioner’s name and 

address.  The second check is in the amount of  $62,476.50, dated March 29, 2001, payable to 

Shulman Curtin Grundner & Regan.  It was drawn on petitioner’s account with The Prudential 

Bank as Check No. 104. Petitioner’s signature appears on the second check. 

There are three disbursement draw schedules in the record relating to the disbursement of 

construction funds.  The only one on Chase letterhead indicates the following disbursements: 

$560,000.00, $300,000.00, $420,000.00, $280,000.00 and $140,000.00 for a total of 

$1,700,000.00. The two other draw schedules in the record are on the builder’s letterhead.  One 

lists the draw schedule breakdown in an undated document as: $650,000.00, $450,000.00, 

$400,000.00 and $200,000.00, for a total of $1,700,000.00.   The other indicates the draw as: 

5We modified finding of fact “14” to conform to the evidence. 
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$560,000.00 (which was adjusted manually to $310,000.00 without explanation), $420,000.00, 

$280,000.00, and $140,000.00, for a total of $1,400,000.00.  Attached to this last draw schedule 

is a fax cover sheet from petitioner’s former attorney stating that he believed this to be the draw 

schedule under which the builder and petitioner were operating, since petitioner had already paid 

the builder $600,000.00.  

The Division issued to petitioner a Notice of Determination in this matter dated August 7, 

2003, assessing additional tax in the amount of $17,000.00, plus penalty and interest, for a total 

of $25,738.82, in accordance with the Division’s desk audit conclusions. 

A conciliation conference was held in this matter, and the conciliation conferee cancelled 

the penalties, but otherwise sustained the tax in the amount of $17,000.00, plus interest 

computed at the applicable rate. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge found that the documents in evidence support a view that 

the entire transaction should be viewed as one and concluded that the tax imposed by Tax Law 

§ 1402-a was properly applied since the transaction documents by their terms convey an interest 

in residential real property within the contemplation of that provision of the statute.  The 

determination states, “The severing of the transaction into the steps necessary to secure financing 

should not be afforded a different tax treatment when the documentary evidence does not support 

separating the transaction into independent steps” (Determination, conclusion of law “E”).  The 

Administrative Law Judge accordingly sustained the Notice of Determination as modified by the 

conciliation order to eliminate penalties.  

http:$420,000.00
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ARGUMENTS ON EXCEPTION 

Petitioner argues that the tax imposed by section 1401-a requires that a structure or 

dwelling of some kind actually exist at the time the deed is recorded and that an interest in that 

structure must be part of the conveyance (Exception, pp. 5-6; Petitioner’s Brief in support, p. 

12).  Petitioner also asserts that $300,000.00 of the stated $1,700,000.00 purchase price should 

be allocated to the sale of vacant land conveyed by the deed and treated as the consideration 

measuring the amount of tax (Exception, pp. 3-4, 6; Petitioner’s Brief in support, pp. 2- 4). 

The Division argues that the conveyance at issue was not merely of vacant land but rather 

a conveyance of an interest in residential real property consisting of a contract to purchase both 

the land and a house.  Since an interest in residential real property includes a contract to 

purchase residential real property, the requirements of the statute are met.  The Division rejects 

the argument that a habitable dwelling must exist on the recording date in order to find a 

conveyance of an interest in residential real property.    

OPINION 

Chapter 31 of the Tax Law imposes a stamp tax on conveyances of real property or 

interests therein.  The basic tax is imposed by Tax Law § 1402 which reads, in pertinent part, as 

follows: 

A tax is hereby imposed on each conveyance of real property or interest therein 
when the consideration exceeds five hundred dollars, at the rate of two dollars for 
each five hundred dollars or fractional part thereof. . . . 

Tax Law § 1402-a imposes an additional tax in certain circumstances.  It reads, in part, as 

follows: 

In addition to the tax imposed by section fourteen hundred two of this 
article, a tax is hereby imposed on each conveyance of residential real property or 
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interest therein when the consideration for the entire conveyance is one million 
dollars or more.  For purposes of this section, residential real property shall 
include any premises that is or may be used in whole or in part as a personal 
residence, and shall include a one, two, or three-family house, an individual 
condominium unit, or a cooperative apartment unit.  The rate of such tax shall be 
one percent of the consideration or part thereof attributable to the residential real 
property. 

Thus, the basic tax is imposed at a rate of four-tenths of one percent (.004) of the 

consideration and the additional tax on residences conveyed for $1 million or more is one 

percent (.01) of the consideration. 

Tax Law § 1401 defines certain terms used in Article 31 including the following: 

(d) “Consideration” means the price actually paid or required to be paid 
for the real property or interest therein, including payment for an option or 
contract to purchase real property, whether or not expressed in the deed and 
whether paid or required to be paid by money, property, or any other thing of 
value. . . .

 * * * 

(e) “Conveyance” means the transfer or transfers of any interest in real 
property by any method, including but not limited to sale, exchange, assignment, 
surrender, mortgage foreclosure, transfer in lieu of foreclosure, option, trust 
indenture, taking by eminent domain, conveyance upon liquidation or by a 
receiver, or transfer or acquisition of a controlling interest in any entity with an 
interest in real property. . . . 

(f) “Interest in the real property” includes title in fee, a leasehold interest, a 
beneficial interest, an encumbrance, development rights, air space and air rights, 
or any other interest with the right to use or occupancy of real property or the 
right to receive rents, profits or other income derived from real property. It shall 
also include an option or contract to purchase real property. . . . 

 The tax is usually paid to the office where the deed is recorded and is accompanied by 

Form TP-584 which includes various types of identifying information and the tax computation. 
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The computation generally consists of entering the amount of the consideration and applying the 

appropriate tax rate to it. 

The present case has at least three possible outcomes which are represented by tax 

computations referred to above in the findings of facts.  The resulting amounts of tax are as 

follows: 

1. $6,800.00. This is the amount of tax shown on the original Form TP-584 

filed in this transaction and represents the application of the basic tax rate, .004, 

but not the additional .01 tax, to the total stated consideration of $1,700,000.00. 

This would be the correct result if we conclude that the dealings between 

petitioner and the seller were properly characterized as a single integrated 

transaction with a single price but, for whatever reason, one that is not subject to 

the additional tax on $1 million transfers of residential property. 

2. $23,800.00. This is the total amount of tax asserted by the Division, 

including the $6,800.00 already paid, and represents the application of both the 

basic .004 tax and the additional .01 tax to the total consideration of 

$1,700,000.00. This would be the appropriate result if we conclude that both the 

basic and additional taxes should be applied to the transfer contemplated in the 

transaction documents notwithstanding the reordering of steps required by the 

lender. 

3. $1,200.00. This is the tax amount stated in the amended Form TP-584 

filed by petitioner and represents the application of the basic .004 tax to a 

consideration of $300,000.00 which petitioner asserts is the amount paid for the 

http:$6,800.00
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land conveyed by delivery of the deed.  This would be the correct tax if we agree 

with petitioner’s argument that the transaction can be bifurcated into a sale of 

unimproved land at the price petitioner proposes and a separate contract for 

construction services. 

The fundamental question presented in choosing among these alternatives is whether the 

facts in this case involved one transaction or two.  The question needs to be asked and answered 

in the context of both of the legal issues presented–namely, (i) whether the consideration subject 

to tax is the stated price of $1,700,000.00 or some separate part of that amount and (ii) whether 

there was a “conveyance of residential real property or an interest therein” within the meaning of 

section 1402-a.  The first of the three alternatives finds one transaction for purposes of the first 

issue but two in resolving the second.  The second alternative finds one transaction for both 

purposes and the third alternative assumes that there are two transactions in resolving both 

issues.  For the reasons discussed below, we conclude that the facts in this case should be viewed 

as involving one transaction in resolving both of the legal issues and conclude that the second of 

the three alternative tax amounts is the correct one. 

This is not a case in which we are called on to engage in a kind of searching analysis of 

substance and form, business purpose, or step-transaction theory that is often found in income 

tax cases.  We need not string together formally separate elements to find what is in substance an 

integrated transaction.  Here, the formal structure that the parties agreed to in their contract was a 

transaction with a single purpose–the sale of land with a single-family house–in a single contract 

which provides for a single purchase price.  There is no document in evidence which provides 

otherwise and there is no testimony that the intention of the parties ever changed.  
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Petitioner is asking us in effect to fragment the transaction which he and the seller actually 

agreed to into separate parts and to determine what prices the parties would have agreed to in 

hypothetical transactions for the separate parts.  The only support in the record for determining 

such hypothetical prices is the sum of amounts of cancelled checks issued by petitioner.  There is 

no evidence that the parties actually regarded these amounts as payments for the land rather than 

simply installments of the purchase price for the land and building.  That a long-term contract 

provided for payment in installments or progress payments, does not mean that the separate 

payments were separate transactions.  A contract for land and building that calls for defined 

payments upon the completion of excavation, pouring the foundation, and framing out does not 

thereby become a series of separate contracts for digging a hole, pouring concrete, and erecting 

lumber framework.  

The insistence of the lending bank that title to the land be held by the purchaser during 

construction apparently inspired petitioner’s tax-saving afterthought that a lower tax could be 

achieved by having two separate transactions.  Accommodating the lender’s requirement did not 

however change the integrated nature of the transaction that the parties actually agreed to. 

Although the recorded document that occasions the payment of the tax is the deed, the deed in 

this case merely recites that the consideration was one dollar and “other good and valuable 

consideration.”  It is clear from the broadly drafted wording of the statute that we must look 

beyond the deed to determine the nature of the taxable transfer and the purchase price that 

determines the amount of the tax (see, Tax Law § 1401[d], [e] and [f]). 

Petitioner and the developer might have entered into a contract for the sale of unimproved 

land and a separate contract for the construction of a house on the land with the result that the 
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sale of the land would be subject to tax and the rendering of construction services would not. 

The Division so held with respect to another taxpayer in an Advisory Opinion TSB-A-96(14)R, 

October 24, 1996.  There a purchaser entered into a contract to acquire vacant land from a 

developer for $550,000.00. At the same time, the parties entered into a separate contract for the 

construction of a house on the land for $1 million. The contracts stated that they were separate 

and divisible and did not contain cross-default provisions.  The contract for the sale of the land 

did not provide for reversion of the land in the event of a default under the building contract. 

The land was conveyed less than one month after the date of the contracts.  In these 

circumstances, the Division concluded that the additional tax did not apply because the only 

conveyance that took place between the parties was the conveyance of the vacant land. 

While advisory opinions have no binding effect, TSB-A-96(14)R provides a useful 

analytical framework for considering the transaction that petitioner entered into in the present 

case.  Here, there were no separate contracts and no separately stated purchase prices.  There is 

no evidence that the parties thought of their dealings as involving separate transactions.  As in 

the Advisory Opinion, there was no provision in the contract for the reversion of the land in the 

event of a default.  Unlike the facts in the Advisory Opinion, the present contract contemplated 

the conveyance as occurring after the completion of construction.  It would have made little 

sense in these circumstances to provide that the land could be returned to the seller if the seller 

failed to perform its construction duties.  Moreover, petitioner has cited no authority on the 

question of whether as a matter of contract law he could have rescinded the contract and 

reconveyed the land to the seller in the event of such a failure.  If he had that right in any event, 

the presence or absence of a confirmatory provision in the contract seems insignificant. 

http:$550,000.00
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Petitioner has also offered no legal analysis of any kind addressing the nature of his 

holding of title to the property during construction.  For example, if he were viewed as merely a 

nominee or a constructive trustee during the construction period for the purpose of securing the 

rights of the lender, the seller/builder, and himself as those rights might appear, this would weigh 

heavily against the position that he is arguing for.  

The evidence in this case is overwhelming that the parties regarded the transaction as a 

purchase of a single-family home on a parcel of land which was contracted for and financed in 

March of 2001 and completed upon the issuance of the certificate of occupancy in April of 2002. 

The point at which legal title was transferred appears to have had no importance to the buyer and 

seller.  There is no basis in the record for fragmenting the transaction as petitioner proposes. 

We are also concerned that the position petitioner advances would have the effect of 

making the tax imposed by section 1402-a elective in the case of the purchase of a new home 

and would produce dramatically different results for transactions that are economically and 

legally the same in all material respects.  If we adopted the position that section 1402-a requires 

that the house must be completed before the deed is presented for recording, it would be a simple 

matter for taxpayers to deliver the deed on the day before the certificate of occupancy is issued. 

If we drew a line at some earlier point between contract and completion, the effect would be the 

same. 

If the form of transaction and the order of the steps contemplated in the purchase and 

construction contract had been followed punctiliously with a transfer of title as the final act, 

there is no doubt that the total purchase price would have been subject to both the basic tax and 
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the additional tax (see, Oral Argument Tr., pp. 5-6).  We do not think that adjustment required by 

the lender in this case is a sufficient basis for changing the application of the tax. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the Kevin Kelly is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Kevin Kelly is denied; and 

4. The Notice of Determination dated August 7, 2003 as modified by the conciliation order 

is sustained. 

DATED:  Troy, New York
 February 1, 2007

             /s/Charles H. Nesbitt
             Charles H. Nesbitt

 President

             /s/Carroll R. Jenkins           
             Carroll R. Jenkins
             Commissioner

             /s/Robert J. McDermott
             Robert J. McDermott
             Commissioner 
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