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STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

:
  In the Matter of the Petition                     

: 
of 

: DECISION 
IFTZKHAR AHMED DTA NO. 822391 

: 
for Revision of a Determination or for Refund of Sales and 
Use Taxes under Articles 28 and 29 of the Tax Law for : 
the Period December 1, 2003 through August 31, 2006. 

: 

Petitioner, Iftzkhar Ahmed, filed an exception to the determination of the Administrative 

Law Judge issued on December 17, 2009.  Petitioner appeared by Jay Oher, CPA.  The Division 

of Taxation appeared by Daniel Smirlock, Esq. (Robert A. Maslyn, Esq., of counsel).  

Petitioner filed a brief in support of his exception.  The Division of Taxation filed a letter 

brief in lieu of a formal brief in opposition.  Petitioner did not file a reply brief.  Oral argument, 

at petitioner’s request, was heard on October 20, 2010, in Troy, New York. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision.  

ISSUES 

I.  Whether the Division of Taxation properly determined additional sales and use taxes 

due from Shair Deli and Grocery, Inc., for the period December 1, 2003 through August 31, 

2006. 

II. Whether the Division of Taxation’s resort to an estimated audit methodology was 

justified under the circumstances presented and whether the methodology chosen was reasonably 
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calculated to reflect taxes due. 

III.  Whether petitioner was a person responsible for the collection and payment of sales 

and use taxes on behalf of Shair Deli and Grocery, Inc., during the audit period. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge.  These facts are set 

forth below. 

Shair Deli and Grocery, Inc., (Shair) operated a convenience store in Maspeth, New York, 

during the audit period, making sales of beer, soda, cigarettes, telephone calling cards, other 

taxable sales including snack items and a limited offering of food items such as milk and eggs. 

The Division of Taxation (Division) mailed an audit appointment letter, dated September 

26, 2006, to Shair, informing it of its selection for a field audit for the period December 1, 2003 

through August 31, 2006.  The letter proposed a field visit to the business on October 10, 2006 

and requested that specific records pertinent to the audit period be made available at that time, 

including: sales tax returns; federal income tax returns; New York State corporation tax returns; 

the general ledger; general journal and closing entries; sales invoices; all exemption 

documentation to support nontaxable sales; chart of accounts; expense purchase invoices; 

merchandise purchase invoices; bank statements and canceled checks and deposit slips for all 

accounts maintained by Shair; cash receipts journal; cash disbursement journal; State Liquor 

Authority license in effect for the audit period; guest checks and cash register tapes.  

The sole field audit visit ultimately took place on December 7, 2006 at the office of 

petitioner, Iftzkhar Ahmed’s representative, Mr. Jay Oher, where the auditor was presented with 

some cash register tapes, Shair’s federal corporation income tax returns for two years, some 



 

-3

purchase invoices, and some bank statements.  Although Mr. Oher testified that bank statements 

for the entire audit period (less the period December 2003 through May 2004), a general ledger, a 

cash disbursements journal and a cash receipts journal were left for the auditor to review, the 

auditor’s log and her recounting of the visit reveal that the only records with which she was 

presented were those set forth above.  Subsequent to this meeting on December 7, 2006, the 

auditor received no other records that were requested in the appointment letter.  In addition, when 

asked by the auditor to provide information for completing a responsible person questionnaire 

and an explanation of the methodology used in preparing petitioner’s sales tax returns, Mr. Oher 

failed to respond. 

Shair’s cash register tapes, which it conceded were not a reliable source document for 

determining sales tax due, were produced by one register at the store and were not adequate to 

determine sales for purposes of a sales tax audit because they did not identify items purchased 

and whether the items were taxable.  This was so, even though the operator of the register 

manually entered the taxability of the item.  Beer and soda sales were always listed with tax 

included and could not be identified independently from the tapes. 

The auditor reviewed the federal income tax returns for the years 2004 and 2005 and 

noted the gross sales amounts and the cost of goods sold for each year.  This information 

indicated a rough markup percentage for all items sold of approximately 21 percent for 2004 and 

18 percent for 2005, which appeared to the auditor to be low for a convenience store selling 

primarily beer, soda, cigarettes and calling cards. 

In reviewing the bank statements from Chase Bank for the period June 2004 through 

December 2005, the auditor found the deposits to be consistent with the gross sales stated on the 
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federal income tax returns and the sales tax returns.  However, the statements did not provide any 

new information that would aid her in determining Shair’s tax liability for the audit period.  

The auditor reviewed a sampling of the cash register tapes that were provided, but 

immediately determined their inadequacy for audit purposes.  Since the tapes failed to identify 

items sold and did not separately state tax charged on beer and soda, they were useless for sales 

tax audit purposes.  In fact, the manager’s testimony revealed that a tax key was manually 

punched after a taxable item had been entered, which was then reported in a taxable sales 

summary at the end of the tape that could cover one or two days.  Beer and soda sales were 

recorded as a price inclusive of tax and were not entered on the register as taxable items and 

could not be traced as such from these records.  The tapes also made it impossible to determine a 

taxable ratio. The auditor concluded that these shortcomings, combined with the absence of a 

general ledger and cash disbursements journal, made it impossible to perform a detailed audit.  

After determining the absence of an audit trail and the inability to calculate a taxable 

ratio, the auditor inquired of petitioner’s representative as to how sales tax returns were prepared. 

This request was of particular interest because Shair’s sales and use tax returns for the audit 

period revealed taxable ratios that fluctuated between 26 or 27 percent and 60 percent.  Despite 

the inquiry, the auditor was never provided with the methodology used to prepare the returns or 

the basis of the taxable ratios. 

Based on the auditor’s experience in auditing similar stores with the same products, the 

auditor chose not to tax all sales because she knew that Shair made sales of nontaxable food 

items and that to do so would be inaccurate and unfair.  However, given the inadequacy of the 

records provided at the December 7, 2006 meeting, the auditor determined that an estimated 



-5

audit methodology would have to be employed to determine petitioner’s tax liability. 

Relying on information the Division had in its file for Shair, audit experience, a survey 

visit to the store and third-party invoices that had been provided by Shair, it was decided to 

1perform a third-party verification of purchases.  Letters were sent to several vendors  asking for

purchase information relating to Shair during the audit period.  Of the letters sent, the Division 

received complete and usable information in responses only from Anheuser Busch and S.K.I. 

Beer Corp., for beer purchases and Atlas Phone Cards for phone card purchases.  The Division 

received no information on soda purchases.  

Beer purchases from Anheuser Busch were $61,910.17 and purchases from S.K.I. were 

$3,748.41, for total beer purchases of $65,658.58.  From this amount, the auditor made a five 

percent allowance for pilferage and spoilage in the sum of $3,282.93.  To the remaining 

purchases, a markup of 25 percent was applied, which was determined from the circumstances of 

the case and the auditor’s experience with beer markups in approximately 35 audits of similar 

stores.  As noted above, Shair’s federal income tax return for 2004 and 2005 indicated a rough 

markup on cost of 18 to 21 percent.  Because the auditor knew that the markups calculated from 

the federal returns included items with very low markups such as phone cards and cigarettes, it 

was assumed that the markup on beer was higher than the composite markup gleaned from the 

federal returns.  Hence, the 25 percent markup, grounded in the auditor’s experience with similar 

stores and products and Shair’s own records, was considered a fair estimate of the markup on 

beer.  After applying the markup to beer purchases, it was determined that taxable beer sales 

1Although the requests for information sent to third parties clearly indicated Shair’s name and address, it 

also referenced a “DBA” of “B&M Food Mart.”  The auditor did not recall why this was stated on the requests or 

where it originated.  However, the responses received clearly referred to Shair. 
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were $81,252.49 for the audit period. 

As no third-party information was available for soda purchases, the auditor made the 

estimate that soda purchases were 40 percent of beer purchases, based on her survey of Shair’s 

store and the ratio of soda shelf space to beer shelf space.  This was a methodology that the 

auditor had gained from experience with similar audits.  It yielded $32,501.00 in audited soda 

sales. 

Cigarette sales were calculated using Shair’s statement of prepaid sales tax on cigarettes 

set forth on its quarterly sales tax returns for the audit period and pricing information set forth in 

the Division’s Publication 510, Minimum Retail Cigarette Prices.  This methodology resulted in 

taxable cigarette sales of $389,470.69 for the audit period, the single greatest component of 

Shair’s audited taxable sales. 

In reviewing the invoices produced, the auditor noted one from a vendor of telephone 

calling cards and sent the vendor a request for purchase information with respect to Shair for the 

audit period. The response from Atlas Phone Cards indicated $25,877.61 in purchases from 

Shair. The auditor added a markup to this figure of five percent to arrive at calling card sales of 

$27,171.49. The auditor chose five percent because, in the Division’s experience, calling cards 

had a very low markup. 

Finally, because the auditor’s survey visit to the store revealed the sale of other items, 

such as candy, coffee, cleaning supplies and imported beer, it was decided to add to taxable sales 

a category called “Other Miscellaneous Taxable Sales,” estimated to be $50.00 a day, based on 

the Division’s experience.  The Division applied this amount to each day in the audit period to 

arrive at Other Miscellaneous Sales of $50,050.00.  
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Adding all the sales determined by the Division resulted in audited taxable sales of 

$580,445.67, which exceeded reported taxable sales of $426,856.00, yielding $153,589.67 in 

additional taxable sales.  When the additional taxable sales were divided by the reported taxable 

sales, the result was an error ratio of 35.982 percent, which was then applied to each quarter’s 

reported taxable sales, yielding quarterly audited taxable sales.  Subtracting reported from 

audited taxable sales left additional taxable sales on which tax was computed for each quarter. 

After allowing for tax paid per quarter, additional tax due remained.  For all quarters in the audit 

period, the additional tax determined to be due was $13,092.74. 

As the time to issue a notice of determination for the first quarter of the audit was to 

expire on March 20, 2007, the Division prepared a Consent Extending the Period of Limitations 

on Assessment, which provided that the Division would be permitted until September 20, 2007 

to determine sales and use taxes due from Shair for the audit period.  The auditor forwarded it to 

Shair’s representative, Mr. Jay Oher, on or about January 22, 2007 and attempted to contact him 

several times thereafter with regard to its execution.  However, when the representative was 

finally contacted, he refused to sign the consent.   

The Division prepared a Statement of Proposed Audit Change for Sales and Use Tax, 

addressed to Shair and dated February 6, 2007, indicating additional tax due of $13,092.74, 

penalty of $4,753.37 and interest of $3,917.48, determined in accordance with the audit.  

The Division issued to petitioner, Iftzkhar Ahmed, a Notice of Determination, dated 

February 20, 2007, which explained that petitioner was issued the notice because he was deemed 

to be a responsible officer or person of Shair.  The notice asserted tax due of $13,092.74 plus 

penalty and interest. 
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In an attempt to determine who was responsible for the collection and payment of sales 

tax on behalf of Shair, the auditor asked Mr. Oher at the December 7, 2006 meeting for 

information on a responsible person but was told that a responsible person questionnaire would 

not be completed and provided.  No information was ever provided with regard to any 

responsible person or persons. 

In the absence of any information with regard to a responsible person, the Division used 

records in its possession to determine the identification of such person or persons.  Petitioner 

signed the power of attorney on behalf of Shair, appointing Mr. Oher the attorney in 

fact for the corporation. The power was signed by petitioner within the audit period on August 

29, 2006, in his capacity as president of the corporation. This same signature appears on the 

power of attorney in this matter, executed by petitioner on the same date, August 29, 2006. 

In addition, the Voluntary Compliance Worksheet for Shair, dated September 19, 2006, a 

Division record that contains information for taxpayers including returns filed and other 

corporate data, indicated that Shair was an S corporation that had last filed a CT-3S return on 

August 28, 2006 for the calendar year 2005.  It also indicated that a CT-34-SH, an S corporation 

shareholder information schedule, had been filed by Shair on June 3, 2004 indicating that 

petitioner was the sole shareholder of Shair. 

Finally, petitioner’s signature on the power of attorney submitted to the Division on audit, 

and also submitted to the Division of Tax Appeals with his petition in this matter, appears on 

Shair’s checks issued on a Chase checking account, statements for which were submitted in 

evidence by petitioner at hearing.  The checks, payable to “NYS Sales Tax,” were signed during 

the audit period and delivered to the Division with Shair’s sales and use tax returns. 
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After a conference in the Bureau of Conciliation and Mediation Services (BCMS), the 

additional tax determined to be due was reduced to $7,699.84 and penalties were canceled.  The 

adjustment in tax was based on an allowance for bottle deposits; a modification in the percentage 

of beer sales attributed to soda (25 rather than 40 percent); and the elimination of the $50.00 per 

day miscellaneous taxable sales component.  

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge cited applicable provisions of the Tax Law that provide 

for the imposition of sales tax on the receipts from every retail sale of tangible personal property, 

and which provide that if a return is not filed, or if the return filed is incorrect or insufficient, the 

Division may determine tax due from such information as may be available, including the use of 

external indices, if necessary.  The Administrative Law Judge noted that the Division must first 

request and examine a taxpayer’s records for the audit period, and then, if the records are 

determined to be incomplete or inadequate to allow the Division to conduct a complete audit, the 

Division may resort to external indices to estimate the tax due.  The Administrative Law Judge 

found that the Division made a proper request for Shair’s books and records and, upon review, 

properly determined that the records were insufficient to accurately determine taxable sales or 

conduct a full audit. 

As a result, the Administrative Law Judge held that the Division was authorized to use an 

estimated audit method, so long as such method was reasonably calculated to reflect the taxes 

due.  The Administrative Law Judge noted that, in the absence of records, the Division properly 

resorted to external indices and that the Division’s use of a third-party verification audit 

methodology was reasonable.  The Administrative Law Judge further found that since no third
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party verification was received from soda suppliers, and petitioner failed to provide any 

information regarding soda sales, the Division’s estimate of soda sales based on self space 

allocated to types of items as a reflection of the relative percentage of items sold was reasonable. 

The Administrative Law Judge noted that the cigarette sales were calculated from Shair’s 

own record of prepaid tax and published pricing information found in the Division’s Publication 

510, and petitioner offered no argument in opposition to that component of the additional sales 

calculated.  Additionally, the Administrative Law Judge found that the calling card purchases 

were provided by Atlas Phone Cards and that the auditor’s five percent markup was reasonable. 

As was the case in each of the other categories of sales, petitioner offered no evidence to 

contradict the Division’s estimates.  The Administrative Law Judge determined that the resulting 

audit was supported by a rational basis. 

The Administrative Law Judge observed that the burden rested with petitioner to present 

clear and convincing evidence that the audit method chosen by the Division led to unreasonably 

inaccurate results or that the amount of tax assessed was wholly inaccurate.  The Administrative 

Law Judge fully considered petitioner’s arguments and concluded that neither cancellation nor 

adjustment to the assessed tax was warranted. 

The Administrative Law Judge noted that the Tax Law imposes personal liability for 

taxes required to be collected under Article 28 of the Tax Law upon a person required to collect 

such tax. For purposes of Article 28, a person required to collect such tax includes, among 

others, corporate officers and employees who are under a duty to act for such corporation in 

complying with the requirements of Article 28 (Tax Law § 1131[1]).  Based on a review of the 

evidence in the record, the Administrative Law Judge determined that petitioner was a 
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responsible officer who was required to collect and remit sales tax for Shair, and as such, had 

personal liability for the taxes not collected or paid.  The Administrative Law Judge rejected 

petitioner’s argument that the Division could not use what petitioner referred to as “post

assessment information,” finding that the case petitioner cited in support of his contention was 

not controlling in this matter.  The Administrative Law Judge found that petitioner’s refusal to 

cooperate with the Division in producing books and records and then arguing that the Division 

was prohibited from using Shair’s tax returns and checks submitted with those returns, signed by 

petitioner, was disingenuous.  The Administrative Law Judge concluded that petitioner was liable 

as a responsible person for Shair.  

ARGUMENTS ON EXCEPTION

          On exception, petitioner makes the same arguments as those raised below.  Petitioner 

argues that the Division did not follow the mandate to request and review the books and records 

of the taxpayer before resorting to external indices to produce the assessment.  Petitioner also 

argues that he made every “requested record available to the auditor from the very first scheduled 

meeting.”  Petitioner states that the audit methodology then selected was unreasonable and 

illogical given the circumstances of this case.

 Petitioner argues that there were multiple defects in the audit: 1)  The auditor was signed 

out from her office on the date the audit letter to the petitioner requested the list of documents;  

2) Petitioner claims that all of his books and records were presented to the auditor; 3) Various 

third-party inquiries were made regarding another company, an unrelated entity, B & M Food 

Mart, and thus the third-party responses are not indicative of what sales were made to petitioner; 

and 4) Shair was a convenience store and not a deli-grocery as so described by the auditor and, 
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thus, the auditor incorrectly described the proportion of soda sales as against beer sales. 

The Division argues that petitioner failed to set forth any basis for reversing the finding of 

the Administrative Law Judge and also failed to present any evidence to support his assertions. 

The Division contends that mere allegations are insufficient to sustain petitioner’s burden of 

proof. The Division argues that in contrast, the evidence adduced at the hearing, as well as 

applicable law, support the Administrative Law Judge’s determination and that the assessment 

should be sustained in its entirety. 

OPINION 

The standard for reviewing a sales tax audit where an indirect audit methodology has 

been employed in the determination of sales tax liability has been stated often by this Tribunal. 

In order to determine the adequacy of a taxpayer’s records, the Division must first request 

(Matter of Christ Cella v. State Tax Commn., 102 AD2d 352 [1984]), and then thoroughly 

examine (Matter of King Crab Rest. v. Chu, 134 AD2d 51 [1987]) the taxpayer’s books and 

records for the entire period of the proposed assessment (see Matter of Adamides v. Chu, 134 

AD2d 776 [1987], lv denied 71 NY2d 806 [1988]).  The purpose of the examination is to 

determine, through verification drawn independently from within these records (see Matter of 

Giordano v. State Tax Commn., 145 AD2d 726 [1988]; Matter of Hennekens v. State Tax 

Commn., 114 AD2d 599 [1985]; Matter of Urban Liqs. v. State Tax Commn., 90 AD2d 576 

[1982]; Matter of Meyer v. State Tax Commn., 61 AD2d 223 [1978], lv denied 44 NY2d 645 

[1978]), that they are, in fact, so insufficient that it is “virtually impossible [for the Division] to 

verify taxable sales receipts and conduct a complete audit” (Matter of Chartair, Inc. v. State Tax 

Commn., 65 AD2d 44, 46 [1978]; Matter of Christ Cella v. State Tax Commn., supra), “from 
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which the exact amount of tax due can be determined” (Matter of Mohawk Airlines v. Tully, 75 

AD2d 249, 251 [1980]). 

Where the Division follows this procedure, thereby demonstrating that the records are 

incomplete or inaccurate, the Division may resort to external indices to estimate tax (see Matter 

of Urban Liqs. v. State Tax Commn., supra).  Examples of such external indices are provided in 

Tax Law § 1138(a)(1), which states, in pertinent part, as follows: 

If a return required by this article is not filed, or if a return when filed is incorrect 
or insufficient, the amount of tax due shall be determined by the commissioner 
from such information as may be available.  If necessary, the tax may be estimated 
on the basis of external indices, such as stock on hand, purchases, rental paid, 
number of rooms, location, scale of rents or charges, comparable rents or charges, 
type of accommodations and services, number of employees or other factors. 

The estimation methodology utilized by the Division must be reasonably calculated to 

reflect taxes due (Matter of W.T. Grant Co. v. Joseph, 2 NY2d 196 [1957], cert denied 355 US 

869 [1957]), but the exactness in the outcome of the audit method is not required (see Matter of 

Markowitz v. State Tax Commn., 54 AD2d 1023 [1976], affd 44 NY2d 684 [1978]; see also 

Matter of Cinelli, Tax Appeals Tribunal, September 14, 1989). 

Here, the record shows the Division’s clear and unequivocal written request for books 

and records of Shair, as well as petitioner’s failure to produce such books and records.  The only 

books and records presented to the auditor during the audit conference were the federal income 

tax returns for Shair; tabulated bank statements for a portion of the audit period; a box of cash 

register tapes; and purchase invoices.  Petitioner failed to produce a general ledger, cash receipts 

journal, bank statements for the full audit period or cash register tapes that accurately indicated 

taxable sales. Additionally, petitioner did not produce canceled checks, deposit slips, sales and 

use tax returns and related worksheets, New York corporation tax returns for the audit period, 
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exemption documentation or a cash disbursement journal during the audit meeting.  Moreover, 

when the auditor asked how the returns were prepared, no explanation was provided.  Petitioner 

failed to produce any books or records during or subsequent to the audit meeting to substantiate 

the taxable ratios indicated on Shair’s sales and use tax returns filed for the quarters at issue.  At 

the hearing, petitioner produced bank statements for its Chase checking account for the months 

of January 2006 through August 2006, which were missing during the audit.  The corresponding 

checks and deposit slips were not produced.  Additionally, at the hearing, petitioner produced a 

general ledger, a detailed general ledger, a cash receipts journal and a cash disbursements journal 

for the entire audit period.  However, as the Administrative Law Judge correctly observed, these 

documents do not reflect payments to suppliers and do not elaborate on or explain the taxable 

ratios set forth on the sales and use tax returns.  Petitioner failed to provide any source or other 

sufficient documentation to substantiate the disparate taxable ratios presented on the returns.  As 

such, the Division reasonably concluded that petitioner did not maintain or have available books 

and records that were sufficient to verify taxable sales for the audit period.  Having established 

the unavailability of required books and records, the Division was clearly entitled to resort to the 

use of indirect methods (see Matter of Urban Liqs. v. State Tax Commn., supra). The 

Division’s use of third-party information was also proper (see Matter of Roebling Liqs. v. 

Commissioner of Taxation & Fin., 284 AD2d 669 [2001], lv dismissed 97 NY2d 637 [2001], 

cert denied 537 US 816 [2002]; see also Matter of Sona Appliances, Tax Appeals Tribunal, 

March 16, 2000; Matter of Morano’s Jewelers of Fifth Avenue, Tax Appeals Tribunal, January 

2, 1992). The Administrative Law Judge thus properly determined that the auditor was justified 

in resorting to an estimated audit methodology. 
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The Administrative Law Judge also properly determined that the methodology used was 

reasonably calculated to reflect the taxes due.  Although petitioner objected to the form of the 

requests for sales information from suppliers, he did not offer any evidence that the information 

received was inaccurate.  Moreover, the responses received from the third parties clearly refer to 

Shair. The only third-party information received was from beer suppliers, as no soda suppliers 

responded with usable information.  Therefore, for soda, a shelf space percentage of beer was 

used, based upon the observations of the auditor at her survey visit.  The Administrative Law 

Judge properly determined that it was reasonable to conclude that the amount of shelf space 

allocated to types of items was a reflection of the relative percentage of items sold.  While 

petitioner may dispute the accuracy of such an estimate, he did not provide any specific 

information concerning sales of soda, despite the fact that he could have easily provided invoices 

from Shair's suppliers.  Any imprecision in the results of an audit arising by reason of a 

taxpayer’s own failure to keep and maintain records of all of its sales, as required by Tax Law 

§ 1135(a)(1), must be borne by that taxpayer (see Matter of Markowitz v. State Tax Commn., 

supra; see also Matter of Meyer v. State Tax Commn., supra). Therefore, 40 percent of beer 

sales was properly utilized to estimate soda sales in the absence of any contradictory evidence. 

The Division’s estimate for beer sales was likewise reasonably calculated to reflect the 

taxes due, wherein the auditor allowed an unsubstantiated allowance for pilferage and spoilage 

and then applied a markup of 25% based on the circumstances of this case and her own 

experience in auditing approximately 35 other deli-grocery stores.  Such experience has been 

upheld as rational in the absence of reliable records (see Matter of Oak Beach Inn Corp. v. 

Wexler, 158 AD2d 785 [1990]; Matter of Ronnie's Suburban Inn, Tax Appeals Tribunal, May 
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11, 1989).
 

The Division’s calculation of cigarette and calling card sales was also reasonable. 

Cigarette sales were calculated from Shair's own record of prepaid tax and published pricing 

information found in the Division's Publication 510, and petitioner offered no argument in 

opposition to that component of the additional sales calculated.  The calling card purchases were 

provided by Atlas Phone Cards and the auditor simply added a low, five percent markup based 

upon office experience and the fact that the markup on calling cards is traditionally very low.  As 

was the case in each of the other categories of sales, petitioner offered no evidence to contradict 

the Division's estimates.  As such, the Administrative Law Judge properly determined that the 

Division properly resorted to an estimated methodology and that the methodology was 

reasonable.  Although perhaps not precise, that is not a reason to dismiss it (see Matter of 

Markowitz v. State Tax Commn., supra).  Petitioner has not produced any evidence to 

demonstrate that the Division's assessment was erroneous and, therefore, has not met his burden 

of proof (see Matter of Scarpulla v. State Tax Commn., 120 AD2d 842 [1986]). 

As it is concluded that the audit method was reasonable, petitioner had the burden of 

proof to show, by clear and convincing evidence, that the result of the audit was unreasonably 

inaccurate or that the amount of tax assessed was erroneous (see Matter of Sarantopoulos v. Tax 

Appeals Trib., 186 AD2d 878 [1992]).  Petitioner failed to meet this fairly substantial burden 

(see Matter of Center Moriches Monument Co. v. Commissioner of Taxation & Fin., 211 

AD2d 947 [1995]).  

Petitioner’s reliance on Matter of Abbasi (Tax Appeals Tribunal, June 12, 2008) in 

support of his position that the Division's methodology was somehow secretive and lacked 
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fairness is without merit.  Use of third-party purchase information has long been recognized as a 

sound estimated audit methodology (see Matter of Sona Appliances, supra). The markups used 

were reasonable and differences from the rough estimates taken from Shair's federal returns were 

explained by the variation among products with which the auditor had prior experience, the use 

of which has been held to be valid (see Matter of Hanratty's/732 Amsterdam Tavern v. State 

Tax Commn., 88 AD2d 1028 [1982], appeal dismissed 57 NY2d 954 [1982]).  All of the 

information used by the Division was available to petitioner, who chose instead to do nothing to 

demonstrate that the methodology was unreasonable or significantly inaccurate.  The Division is 

permitted significant latitude in estimating the taxes due where few records are produced by a 

taxpayer on audit.  By choosing to provide no information to show that the amount of tax 

assessed was erroneous, petitioner failed to meet his burden of proof (see Matter of Carmine 

Rest. v. State Tax Commn., 99 AD2d 581 [1984]). 

Turning next to the responsible person issue, we find that the Administrative Law Judge 

correctly determined that petitioner was a person required to collect and remit tax for Shair, and 

as such, was personally liable for the taxes imposed. 

Tax Law § 1133(a) imposes upon any person required to collect the tax imposed by 

Article 28 of the Tax Law personal liability for the tax imposed, collected or required to be 

collected.  A person required to collect tax is defined to include, among others, corporate officers 

and employees who are under a duty to act for such corporation in complying with the 

requirements of Article 28 (Tax Law § 1131[1]).  The question to be resolved is whether the 

individual had or could have had sufficient authority and control over the affairs of the 

corporation to be considered a responsible officer or employee.  In Matter of Autex Corp. (Tax 
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Appeals Tribunal, November 23, 1988), the factors for determining whether an individual is a 

person or officer under a duty to act for a corporation were set forth as follows: 

The determination that an individual is a responsible officer depends upon the 
particular facts of each case (Stacy v. State, 82 Misc 2d 181, 183). Factors stated 
by the Division's regulations are whether the person was authorized to sign the 
corporate tax return, was responsible for managing or maintaining the corporate 
books or was permitted to generally manage the corporation (20 NYCRR 
526.11[B][2]). 

Other indicia developed by the case law are:  the authorization to hire or fire 
employees, the derivation of substantial income from the corporation or stock 
ownership (Blodnick v. State Tax Commn., 124 AD2d 437); the individual's 
possible shared status as an officer, director or stockholder (Cohen v. State Tax 
Commn., 128 AD2d 1022, 1023); the individual's day-to-day responsibilities, 
involvement with, knowledge of and control over the financial affairs and 
management of the corporation, the duties and functions as outlined in the 
certificate of incorporation and the bylaws, the preparation and filing of sales tax 
forms and returns (Vogel v. NY Tax & Finance, 98 Misc 2d 222, 225-226); and 
the payment, including the authorization to write checks on behalf of the 
corporation, of other creditors other than the State of New York and the United 
States (Chevlowe v. Koerner, 95 Misc 2d 388, 391).  Within closely held 
corporations, “an officer's knowledge of the corporate affairs and his benefits 
received from corporate profits (are) extremely important considerations” (Vogel 
v. NY Tax & Finance, supra at 226). 

The evidence in the record shows that petitioner was an individual who had or could have 

had sufficient authority and control over the affairs of the corporation to be considered a 

responsible officer or employee for Shair.  Petitioner was both president and sole shareholder 

during the audit period.  Petitioner signed the power of attorney in his capacity as president on 

behalf of the corporation, indicating that he was authorized to act on its behalf.  In addition, the 

Division's Voluntary Compliance Worksheet indicated that form CT-34-SH, attached to one of 

Shair's corporate income tax returns filed during the audit period, contained shareholder 

information filed by Shair on June 3, 2004, which indicated that petitioner was the sole 

shareholder.  By definition, as the sole shareholder, petitioner was responsible for electing 
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officers and, either personally or through his delegates, was under a duty to act for the 

corporation in complying with the requirements of Article 28 (Tax Law § 1131[1]).  The 

Administrative Law Judge properly found that this evidence alone was enough to substantiate the 

Division's assessment.  

In addition to the above mentioned evidence, the record shows that petitioner’s signature 

appears on Shair’s checks issued on a Chase checking account, the statements for which were 

submitted by petitioner into evidence at the hearing.  The checks, payable to “NYS Sales Tax,” 

were signed during the audit period and delivered to the Division with Shair’s sales and use tax 

returns. 

Petitioner’s argument against the use of what he terms “post assessment information” is 

without merit. The Administrative Law Judge properly found that petitioner’s reliance on Matter 

of Roncone (State Tax Commission, March 11, 1986 [TSB-H-86(83)S]) was in error.  Matter of 

Roncone prohibits post assessment proof in support of the notice only where the assessment was 

issued without information available at the time of issuance.2   That case is not dispositive here, 

where the Division had a power of attorney signed by petitioner as president of Shair and 

evidence that corporate returns had been filed by Shair indicating that petitioner was the sole 

shareholder.  The checks that accompanied the sales and use tax returns filed by Shair for each of 

the quarters in issue bore petitioner's signature, and such information should have been produced 

at the time it was requested.  The record shows that petitioner was uncooperative and went to 

great lengths to disguise and hide his involvement with Shair.  At the conference held at 

2It is further noted that State Tax Commission decisions are not binding precedent (see Matter of Racal 

Corp. and Decca Elecs., Tax Appeals Tribunal, May 13, 1993). 
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Mr. Oher's office, the auditor was informed that she would not be provided with the answers to a 

responsible person questionnaire.  Petitioner refused to submit to her any documentation that 

may have indicated petitioner's involvement with Shair, including but not limited to canceled 

checks, sales tax returns and New York State corporation tax returns for the audit period, all of 

which were properly requested in the appointment letter.  Petitioner conveniently submitted the 

bank statements, but no checks.  The Administrative Law Judge properly found that for petitioner 

to first refuse to cooperate with the Division in producing books and records requested and then 

argue that the Division is prohibited from using Shair's tax returns and checks submitted with 

those returns, signed by petitioner, is disingenuous.  The timing of the Division's submission was 

directly related to petitioner's refusal to produce records that he should have produced on 

December 7, 2006.  Petitioner’s failure to produce the records when requested does not ensue in 

petitioner’s benefit.  By failing to provide any books or records refuting his designation as a 

responsible person, petitioner failed to meet his burden of proof (20 NYCRR 3000.15[d][5]). 

We find that the Administrative Law Judge completely and adequately addressed the 

issues presented to him and correctly applied the relevant law to the facts of this case.  Petitioner 

has offered no evidence below and no arguments on exception that demonstrate that the 

Administrative Law Judge’s determination is incorrect.  As a result, we affirm the determination 

of the Administrative Law Judge. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Iftzkhar Ahmed is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Iftzkhar Ahmed is denied; and 
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4. The Notice of Determination dated February 20, 2007, as modified, is sustained. 

DATED: 	Troy, New York
 April 14, 2011 

/s/ 	 James H. Tully, Jr.     
       James H. Tully, Jr.

 President 

/s/   Carroll R. Jenkins
       Carroll R. Jenkins
       Commissioner 

/s/   Charles H. Nesbitt
       Charles H. Nesbitt
       Commissioner 
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