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Petitioner, Ira N. Smith, 49 Woodland Drive, Oyster Bay, New York 11771, filed a 

petition for redetermination of deficiencies or for refund of New York State and New York City 

income taxes under Article 22 of the Tax Law and the New York City Administrative Code for 

the years 1982 through 1985 (File No. 807285). 

A hearing was held before Catherine M. Bennett, Administrative Law Judge, at the 

offices of the Division of Tax Appeals, Two World Trade Center, New York, New York, on 

June 13, 1990, at 1:15 P.M., with all briefs to be submitted by August 31, 1990. Petitioner was 

represented by Townsend & Valente (David Schmudde, Esq., of counsel). The Division of 

Taxation appeared by William F. Collins, Esq. (Michael Glannon, Esq., of counsel). 

ISSUE 

Whether the Division of Taxation has established proper compliance with the mailing 

1The notices of deficiency in this case were issued only in the name of Ira N. Smith. The New 
York State income tax return for 1982 filed by petitioner was filed in the name of Ira N. and 
Sydell Smith. All other years were filed by Mr. Smith alone. Other than a reference to 
Sydell Smith by virtue of the joint tax return filing any reference to petitioner refers to Ira N. 
Smith. The administrative file making reference to petitioner Tia N. Smith is clearly an error as 
there is no such petitioner.  Both the Division of Taxation and petitioner's representative confirm 
the same on the record. 
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requirements of Tax Law § 681(a). 

FINDINGS OF FACT 

On July 27, 1988, the Division of Taxation issued three notices of deficiency to 

petitioner, Ira N. Smith, bearing a mailing address of 49 Woodland Drive, Oyster Bay Cove, 

New York 11771, asserting the following amounts due: 

Period  Tax Due  Penalty  Interest Total Amount Due 

1982 $ 4,503.66 $ 225.18 $ 2,525.31  $ 7,254.15 
1983 & 19842 $247,088.24 $12,354.42 $92,257.39  $351,700.05 
1985 $ 30,516.63 $ 1,525.83 $ 5,161.97  $ 37,204.43 

Petitioner filed New York State resident income tax returns for 

the years 1982, 1983, 1984 and 1985 on the following dates: October 19, 1983, October 17, 

1984, October 22, 1985 and October 14, 1986, respectively.  The tax returns for those years bear 

the address of petitioner at 49 Woodland Drive, Oyster Bay Cove, New York 11771. 

The proposed disallowances resulting in the asserted tax due 

were not the result of audits, according to petitioner's representative. The Division of Taxation, 

however, states that it audited petitioner's income tax returns for 1982 through 1985 and 

requested substantiation for claimed Schedule C expenses. Since petitioner failed to provide 

the Division with the requested substantiation, petitioner's tax liability was recomputed by 

reason of having certain Schedule C losses disallowed. 

Petitioner signed consents extending the period of limitation 

during which taxes due could be determined for taxable years 1982 and 1983, ultimately to 

October 19, 1988. 

A request for a conciliation conference with respect to the 

deficiencies for 1982 through 1985 was made on April 3, 1989. Introduced into evidence was 

the actual request for conciliation conference, Forms TA-9.1, as well as the envelopes in which 

2The amounts for these two periods have been combined on one notice. 
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those requests for all years were received. The postmark on the envelopes is clearly April 3, 

1989, having been received by the Bureau of Conciliation and Mediation Services on April 7, 

1989. Subsequently, on May 19, 1989, two Conciliation Orders covering the four tax years 

were issued with the following explanation: 

"The Tax Law requires that a request be filed within 90 days from the date of the 
statutory notice. Since the notices were issued on July 27, 1988 but the request was
not mailed until April 3, 1989 or in excess of 90 days, the request is late filed. The 
request filed for a Conciliation Conference is denied." 

On or about August 10, 1989, and received by the Division of Tax Appeals August 14, 

1989, two petitions were filed on behalf of petitioner with regard to the notices of deficiency in 

issue bearing petitioner's address, 49 Woodland Drive, Oyster Bay, New York 11771. 

On the record, petitioner's representative indicated that petitioner would concede that the 

petition was not timely filed if the notices of deficiency are valid as a result of a finding that the 

mailing requirements have been met. 

The Division of Taxation submitted into evidence the envelopes in which each of the 

three notices of deficiency were mailed. Each bears a U.S. Postal Service date stamp of July 27, 

1988, as well as indications that each was sent as certified mail. Also attached to the envelopes 

are claim check receipts indicating that the U.S. Postal Service attempted two deliveries or 

notifications to petitioner's address and that the envelopes were returned to the Division of 

Taxation for the reason that they were "unclaimed". 

The Division of Taxation further introduced a record of mailing and fees which is 

retained by the Tax Compliance Division indicating the dates that notices of deficiency are 

mailed by the U.S. Post Office. Each of the certified article numbers corresponds to the notices 

mailed to Ira N. Smith at 49 Woodland Drive, Oyster Bay Cove, New York 11771. 

SUMMARY OF THE PARTIES' POSITIONS 

Petitioner in the first instance argues that the Statute of Limitations expired so as to 

prohibit assessment of years 1982 and 1983, since the notices of deficiency for each of those 

periods were mailed on July 27, 1988, more than three years after the dates upon which those 

returns were filed. 
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Petitioner claimed he never received the notices of deficiency and that they were returned 

unclaimed by the post office.  Petitioner challenges the fact that the Division does not attempt to 

mail an item by regular mail and challenges the presumption of receipt by the taxpayers when 

an item is mailed by registered or certified mail. Petitioner contends that since delivery did not 

take place, he should be given an opportunity to be heard on the merits of this matter. 

The Division of Taxation asserts that petitioner, having executed consents extending the 

period to assess until October 19, 1988, gave the Division of Taxation an opportunity to assess 

the years 1982 and 1983 until that date and thus the notices were timely issued on July 27, 1988. 

With respect to the issue of mailing, the Division of Taxation contends that Tax Law 

§ 681(a) has clearly been met since the notices of deficiency were sent certified mail to 

petitioner's last known address. 

CONCLUSIONS OF LAW 

A. The only issue in this matter is whether the Division of Taxation complied with the 

mailing requirements of the Tax Law. Tax Law § 681(a) requires the Division to send notice by 

certified or registered mail when it determines that there is a deficiency in income tax.  The 

statute does not require actual receipt by the taxpayer. The notice sent by certified or registered 

mail to the taxpayer's last known address is valid and sufficient whether or not actually received 

(see, Matter of Kenning v. State Tax Commission, 72 Misc 2d 929, 339 NYS2d 793, affd 43 

AD2d 815, 350 NYS2d 1017, lv denied 34 NY2d 653, 355 NYS2d 384; Matter of Winifredo 

and Carol Malpica, Tax Appeals Tribunal, July 19, 1990). In effect, if the notice is properly 

mailed, the statute places the risk of nondelivery on the taxpayer. After the statutory notice is 

mailed, the taxpayer has 90 days within which to petition for a redetermination (Tax Law 

§ 689[b]). 

B.  Clearly, the Division of Taxation has established compliance with Tax Law § 681(a). 

The notices were dated July 27, 1988, and the mailing envelopes introduced into evidence bore 

a U.S. postmark of the same date. The certified mailing record retained by the Tax Compliance 

Division corroborates all the same information. The certified mail receipt attached to the 
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envelope indicates that within a few days of the postmark the post office attempted to deliver, at 

least twice, a notification of the information mailed to petitioner.  Petitioner has retained the 

same address to which the notices of deficiency were mailed from at least 1982 through 1989, 

when he petitioned the Division of Tax Appeals. The Tax Law does not require the Division to 

be sure that petitioner receives a notice, but attempts to be sure that appropriate efforts are made 

in that regard. Clearly, petitioner failed to pick up his certified mail at the post office, in what 

appears to be deliberate inaction. Since the Division of Taxation has demonstrated beyond a 

doubt that it mailed and issued valid notices of deficiency to petitioner in complete compliance 

with Tax Law § 681(a), and the petitions were admittedly not timely, the Division of Tax 

Appeals lacks jurisdiction to hear the merits of petitioner's case. 

C. The petitions of Ira N. Smith are hereby dismissed. 

DATED: Troy, New York 

_____________________________ 
ADMINISTRATIVE LAW JUDGE 


