
STATE OF NEW YORK

DIVISION OF TAX APPEALS
________________________________________________

                     In the Matter of the Petition :

                                 of :

              JOSEPH ECKARDT :        DETERMINATION
          DTA NO. 819025

for Redetermination of a Deficiency or for Refund of New :
York State and New York City Personal Income Tax under 
Article 22 of the Tax Law and the New York City :
Administrative Code for the Year 1998.
________________________________________________:

Petitioner, Joseph Eckardt, P.O. Box 570703, Tarzana, California 91357, filed a petition

for redetermination of a deficiency or for refund of New York State and New York City personal

income tax under Article 22 of the Tax Law and the New York City Administrative Code for the

year 1998.

 On December 24, 2002 and January 21, 2003, respectively, petitioner, appearing pro se,

and the Division of Taxation, appearing by Mark F. Volk, Esq. (Michelle M. Helm, Esq., of

counsel), consented to have the controversy determined on submission without a hearing.  All

documentary evidence and briefs were submitted by May 21, 2003, which date began the six-

month period for issuance of this determination.  After due consideration of the record, Joseph

W. Pinto, Jr., Administrative Law Judge, renders the following determination.

ISSUE

Whether the Division of Taxation properly deemed petitioner a domiciliary of New York

State and New York City for the year 1998 and assessed additional personal income tax to him as

a full-year resident for the year 1998.
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FINDINGS OF FACT

1.  On or about February 22, 1999, petitioner filed a form IT-201, Resident Income Tax

Return, for the year 1998 on which he recited his address as “33 45-90 [sic] Street #2H, Jackson

Heights, New York.” 

2.  The return indicated wages of $14,482.00, taxable interest income of $94.00, ordinary

taxable dividends of $312.00, capital gain of $72.00 and unemployment compensation of

$4,586.00, yielding total income of $19,546.00.  Petitioner represented on the return that this was

his Federal adjusted gross income.

 3.  Attached to petitioner’s 1998 New York State personal income tax return were four

forms W-2, wage and tax statements, from various employers totaling $18,133.98.  Each set forth

petitioner’s address as 33-45 90 Street #2H, Jackson Heights, NY. 

4.  However, petitioner’s return for 1998 failed to state all of his items of income as

reported on his Federal return, as the instructions on the return required, choosing instead to

eliminate wages received for work he performed in California for Entertainment Partners. 

Nevertheless, petitioner did include wages he received for work performed in the State of New

Jersey for “Cast and Crew Production Payroll” of Burbank, California.

5.  After receiving information from the Internal Revenue Service which indicated that

petitioner failed to report all income reported on his 1998 Federal income tax return on his New

York State income tax return, the Division of Taxation (“Division”) issued to petitioner a

Statement of Proposed Audit Changes, dated April 14, 2001.  Based upon the discovered

discrepancy, the Division recalculated petitioner’s taxable income and determined that additional

New York State personal income tax was due in the sum of $214.00 and New York City personal
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It appears that Petitioner mistakenly wrote “2000" when he meant “2001,” since the letter was in response to the1

Statement of Proposed Audit Changes dated April 16, 2001.

income tax in the sum of $159.00.  The Statement of Proposed Audit Changes asserted total

additional tax due of $373.00 and interest of $60.44, for a total amount due of $433.44.

6.  After receiving the Statement of Proposed Audit Changes, petitioner sent a letter to the

Division, dated May 7, 2000,  in which he explained that the omitted income was California1

income, which had been reported to California on form 540NR, California Nonresident or Part-

Year Resident Income Tax Return, in 1998.   In addition, the letter informed the Division that

petitioner lived in New York for seven months and California for five months in 1998.  However,

this information was contradicted by information supplied by petitioner on the amended returns

he filed with the letter.

7.  Attached to the May 7, 2001 letter was a form 1998 IT-203, Nonresident and Part-Year

Resident Income Tax Return, which correctly stated all of petitioner’s Federal items of income

totaling $23,198.00, of which he stated $19,546.00 was New York income.  On page 2 of the

return, petitioner stated that he moved into New York State on “5/17/98.”

8.  Petitioner submitted with his IT-203 a form IT-112-R, New York State Resident Tax

Credit, for both California and New Jersey, states in which he earned wages and to which he paid

taxes in 1998.  The refund sought for California was $106.00 and for New Jersey $18.00. 

9.  Also attached to the IT-203 was a City of New York Nonresident Earnings Tax Return,

form NYC-203, in which he stated that he lived in New York City from May 17, 1998 to

December 31, 1998.  He separately stated on the same form that he spent 228 days in New York

City in 1998 and resided at 33-45 90  Street #2H, Jackson Heights, NY.  The number of daysth
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was calculated from Schedule A of form NYC-203.  Finally, when calculating his nonresident

earnings tax petitioner indicated that his period of New York City nonresidence was five months.

10.  As required, petitioner provided copies of the returns he filed with California and New

Jersey.  On the 1998 California Nonresident or Part-Year Resident Income Tax Return petitioner

declared, under penalty of perjury, that he became a resident of California on February 21, 1998,

a nonresident on May 16, 1998 and spent 87 total days in California during the year.  In the same

schedule, petitioner claimed to have entered California on February 21, 1998 and left the state on

May 16, 1998.  

11.  Finally, petitioner attached to the IT-203 a New Jersey Nonresident Income Tax

Return for 1998, dated March 15, 1999, in which he stated that his address was 33-45 90  Streetth

#2H, Jackson Heights, New York.

12.  Petitioner claimed and received unemployment compensation from the State of New

York in 1998 in the sum of $4,586.00.  This sum was listed as New York income on both the IT-

201 and IT-203 filed by petitioner. 

13.  After reviewing all the information submitted by petitioner, the Division issued to

petitioner a Notice of Deficiency, dated June 11, 2001, asserting additional tax due of $373.00

and interest of $65.11, for a total amount due of $438.11 for the year 1998.

14.  Petitioner sustained severe fire damage to his home at 4442 Kraft Avenue, Studio

City, California on December 8, 2002.  Petitioner stated that he lost his correspondence file with

New York State in this unfortunate incident, but had copies of the materials.
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SUMMARY OF THE PARTIES’ POSITIONS

15.  In his petition, petitioner argued that he went to California on February 21, 1998,

worked there until May 21, 1998 and then remained there as a resident until September 14, 1998.

He stated that he lived in New York for five months and in California for seven months.  

16.  Petitioner contends he returned to New York in September of 1998 only to finalize his

affairs and took advantage of a job opportunity in New Jersey at that time, returning to California

immediately thereafter.  

17.  The Division of Taxation argues that petitioner did not demonstrate that he abandoned

his New York domicile or intended to change his domicile in 1998 and, therefore, was taxable

for all his income as a New York State and City resident.

CONCLUSIONS OF LAW

A.  First, as a preliminary matter, petitioner’s submission of documentation after the record

was closed must be addressed.  The procedure for cases which are heard on submission without a

hearing is set forth succinctly at 20 NYCRR 3000.12.  The regulation dictates that petitioner may

submit documents in support of his petition “in accordance with the schedule established.”  (20

NYCRR 3000.12[b][2].)

In this matter, by letter from the Administrative Law Judge, dated January 22, 2003,

petitioner was afforded time to submit documents until March 24, 2003.  Ignoring this direct

instruction, petitioner submitted a document on or about April 28, 2003, which was promptly

returned to him.

In Matter of Saddlemire (Tax Appeals Tribunal, June 14, 2001), the Tribunal stated:

 We have held that in order to maintain a fair and efficient hearing system, it is
essential that the hearing process be both defined and final.  If the parties are able to
submit additional evidence after the record is closed, there is neither definition nor
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finality to the hearing.  Further, the submission of evidence after the closing of the
record denies the adversary the right to question the evidence on the record (Matter
of Emerson, Tax Appeals Tribunal, May 10, 2001; Matter of Schoonover, August

15, 1991).  

Consistent with the reasoning in Saddlemire, petitioner’s submission of documentary

evidence after his deadline was rejected and the materials returned to him.

B.  The seminal issue in this matter is whether petitioner properly excluded from his New

York income wages earned in California between February 21, 1998 and May 16, 1998. 

Petitioner argues that he intended to move to California in February of 1998 while the Division

contends that he never gave up his New York domicile and remained a resident of New York.  

The classification of resident versus nonresident is significant, since nonresidents are taxed only

on their New York State source income, whereas residents are taxed on their income from all

sources.  Therefore, if petitioner was domiciled in New York State during the entire year 1998,

his entire income would be taxable in New York as a resident, less credits allowed for taxes paid

to other jurisdictions.

C.  Tax Law § 605(b)(1)(A) sets forth the definition of a New York State resident

individual for income tax purposes as follows:

     Resident individual.  A resident individual means an individual:

     (A) who is domiciled in this state, unless (1) he maintains no permanent place
of abode in this state, maintains a permanent place of abode elsewhere, and
spends in the aggregate not more than thirty days of the taxable year in this state 
. . . .

The analysis of whether a person is domiciled in New York and, thus, a resident turns largely on

the concept of an individual’s “home.”  
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The Tax Law does not contain a definition of domicile, but a definition is provided in the

regulations of the New York State Department of Taxation and Finance (see, 20 NYCRR

105.20[d]).  As relevant, it provides as follows: 

Domicile.   (1) Domicile, in general, is the place which an individual intends to be
such individual’s permanent home - - the place to which such individual intends
to return whenever such individual may be absent.

(2) A domicile once established continues until the individual in question moves
to a new location with the bona fide intention of making such individual’s fixed
and permanent home there.  No change of domicile results from a removal to a
new location if the intention is to remain there only for a limited time; this rule
applies even though the individual may have sold or disposed of such individual’s
former home.  The burden is upon any person asserting a change of domicile to
show that the necessary intention existed.  In determining an individual’s intention
in this regard, such individual’s declarations will be given due weight, but they
will not be conclusive if they are contradicted by such individual’s conduct.  The
fact that a person registers and votes in one place is important but not necessarily
conclusive, especially if the facts indicate that such individual did this merely to
escape taxation in some other place.

                                            * * *

(4) A person can have only one domicile.  If a person has two or more homes,
such person’s domicile is the one which such person regards and uses as such
person’s permanent home.  In determining such person’s intentions in this matter,
the length of time customarily spent at each location is important but not
necessarily conclusive.  It should be noted however, as provided by paragraph (2)
of subdivision (a) of this section, a person who maintains a permanent place of
abode for substantially all of the taxable year in New York State and spends more
than 183 days of the taxable year in New York State is taxable as a resident even
though such person may be domiciled elsewhere.  (Emphasis supplied.)

D.  Under the case law, a person may have many residences, but has only one

domicile and “home.”  It is well established that an existing domicile continues until a

new one is acquired, and the burden of proof to show a change in domicile rests upon the

party alleging the change (see, Matter of Newcomb’s Estate, 192 NY 238).  To effect a

change in domicile, there must be an actual change in residence, coupled with an intent to
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abandon the former domicile and to acquire another (Matter of Minsky v. Tully, 78 AD2d

955, 433 NYS2d 276).  Both the requisite intent as well as the actual residence at the new

location must be present (id).  The concept of intent was addressed by the Court of

Appeals in Matter of Newcomb’s Estate (supra.) as follows:

Residence means living in a particular locality, but domicile means living in
that locality with intent to make it a fixed and permanent home.  Residence simply
requires bodily presence as an inhabitant in a given place, while domicile requires
bodily presence in that place and also an intention to make it one's domicile.  

The existing domicile, whether of origin or selection, continues until a new
one is acquired and the burden of proof rests upon the party who alleges a change. 
The question is one of fact rather than law, and it frequently depends upon a variety
of circumstances, which differ as widely as the peculiarities of individuals . . . .  In
order to acquire a new domicile there must be a union of residence and intention. 
Residence without intention, or intention without residence, is of no avail.  Mere
change of residence although continued for a long time, does not effect a change of
domicile, while a change of residence even for a short time, with the intention in
good faith to change the domicile, has that effect . . . .  Residence is necessary, for
there can be no domicile without it, and important as evidence, for it bears strongly
upon intention, but not controlling, for unless combined with intention, it cannot
effect a change of domicile . . . .  There must be a present, definite and honest
purpose to give up the old and take up the new place as the domicile of the person
whose status is under consideration . . . .  [E]very human being may select and
make his own domicile, but the selection must be followed by proper action. 
Motives are immaterial, except as they indicate intention.  A change of domicile
may be made through caprice, whim or fancy, for business, health or pleasure, to
secure a change of climate, or a change of laws, or for any reason whatever,
provided there is an absolute and fixed intention to abandon one and acquire
another and the acts of the person affected confirm the intention . . . .  No pretense
or deception can be practiced, for the intention must be honest, the action genuine
and the evidence to establish both, clear and convincing.  The animus manendi
must be actual with no animo revertendi. . . .

This discussion shows what an important and essential bearing intention has
upon domicile.  It is always a distinct and material fact to be established.  Intention
may be proved by acts and by declarations connected with acts, but it is not thus
limited when it relates to mental attitude or to a subject governed by choice.

E.  The test of intent with respect to a purported new domicile has been stated as

“whether the place of habitation is the permanent home of a person, with the range of
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sentiment, feeling and permanent association with it” (Matter of Bodfish v. Gallman, 50

AD2d 457, 378 NYS2d 138, 140, citing Matter of Bourne, 181 Misc 238, 246, 41

NYS2d 336, 343, affd 267 App Div 876, 47 NYS2d 134).  A taxpayer may change his or

her domicile without severing all ties with New York State (see, e.g., Matter of Sutton,

Tax Appeals Tribunal, October 11, 1990).  However, moves to other states in which

permanent residences are established do not necessarily provide clear and convincing

evidence of an intent to change one's domicile (Matter of Zinn v. Tully, 54 NY2d 713,

442 NYS2d 990).  Only when coupled with the clear intent to change one's domicile does

the fact of a changed residence become a true change of domicile.  While certain

declarations may evidence a change of domicile, such declarations are less persuasive

than informal acts which demonstrate an individual's "general habit of life" (see, Matter

of Silverman, Tax Appeals Tribunal, June 8, 1989; citing Matter of Trowbridge, 266 NY

283, 289).

F.  While the standard is subjective, the courts and the Tax Appeals Tribunal have

consistently looked to certain objective criteria to determine whether a taxpayer’s general

habits of living demonstrate a change of domicile.   Among the factors that have been

considered are: (1) the retention of a permanent place of abode in New York (see, e.g.,

Gray v. Tax Appeals Tribunal, 235 AD2d 641, 651 NYS2d 740 confirming Matter of

Gray, Tax Appeals Tribunal, May 25, 1995; Matter of Silverman, Tax Appeals Tribunal,

June 8, 1989); (2) continued business activity in New York (Matter of Erdman, Tax

Appeals Tribunal, April 6, 1995; Matter of Angelico, Tax Appeals Tribunal, March 31,

1994); (3) family ties in New York (Matter of Gray, supra; Matter of Buzzard, Tax

Appeals Tribunal, February 18, 1993, confirmed 205 AD2d 852, 613 NYS2d 294); (4)
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continuing social and community ties in New York (Matter of Getz, Tax Appeals

Tribunal, June 10, 1993); and (5) formal declarations of domicile (Matter of Trowbridge,

266 NY 283, 289: Matter of Gray, supra; Matter of Getz, supra).

G.  A properly issued Notice of Deficiency is presumed to be correct and the

taxpayer has the burden of demonstrating the incorrectness of such an assessment (Matter

of Leogrande v. Tax Appeals Tribunal, 187 AD2d 768, 589 NYS2d 383, lv denied 81

NY2d 704, 595 NYS2d 398; Matter of Kourakos v. Tully , 92 AD2d 1051, 461 NYS2d

540, appeal dismissed 59 NY2d 967, 466 NYS2d 1030, lv denied 60 NY2d 556, 468

NYS2d 467, cert denied 464 US 1070, 79 L Ed 2d 215; Matter of Tavolacci v. State Tax

Commn., 77 AD2d 759, 431 NYS2d 174).  In the instant matter, petitioner had the

burden of proving that he changed his domicile from New York to California.  (Tax Law

§ 689[e]; 20 NYCRR 3000.15[d][5].)  It is determined that he has not carried that burden.

H.  The basis for this conclusion is that petitioner has submitted no credible

evidence to establish when he changed his domicile and no evidence of his intent to do

so.  He never demonstrated that he abandoned his permanent place of abode in New York

in 1998.  In fact, he concedes that he returned there in the fall of 1998, when he took a job

in New Jersey.  He continued to list his New York address of 33-45 90  Street #2H,th

Jackson Heights after 1998, using it on his 1998 New York Resident Income Tax Return,

dated February 22, 1999; his 1998 New York Nonresident and Part-Year Resident

Income Tax Return, undated, but filed with a letter dated May 7, 2001; and his 1998 New

Jersey Nonresident Return, dated March 15, 1999.  Although he stated a permanent

address in Studio City, California on his 1998 New York Nonresident Return, on the

same return he stated that he moved to New York on May 17, 1998.  In his City of New
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York nonresident return, petitioner concedes to living in New York City for 228 days in

1998, from May 17 to December 31, and claimed an exclusion consistent with this

statement.

In his California nonresident return for 1998, petitioner twice stated under penalties

of perjury that he was a California resident only from February 21 to May 16, 1998.

Further, each of the five W-2 wage and tax statements submitted by petitioner in

evidence listed his Jackson Heights address, including the one listing his wages earned in

California.  Since this address was where the forms were mailed by his employers in

1999, they support a conclusion that petitioner had not changed his domicile in 1998.

These facts indicate that petitioner maintained a permanent place of abode at his

Jackson Heights address for the entire year 1998, working three months in California

between February 21 and May 16, and then returning to New York.

Petitioner has not introduced any credible evidence to demonstrate an intent to

change his domicile in 1998.  In fact, his documentation indicates just the opposite is true. 

His declarations in the various returns he filed raised more issues than they resolved.  In

no event did they establish an intent to change domicile.

I.  Since petitioner was a New York domiciliary in 1998, petitioner’s original filing

of a Resident Income Tax Return was proper.  However, given his filing of the Form IT-

112-R, New York State Resident Tax Credit, for both California and New Jersey, as

requested by the Division of Taxation in its Statement of Proposed Audit Changes, the

Division is directed to modify the deficiency, to reflect any credits owed to petitioner for

taxes paid to New Jersey and California in 1998.  
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J.  The petition of Joseph Eckardt is granted to the extent set forth in Conclusion of

Law “I” but in all other respects is denied,  and the Notice of Deficiency, dated June 11,

2001, is to be modified accordingly but is otherwise sustained.

DATED:  Troy, New York
September 18, 2003

 /s/ Joseph W. Pinto, Jr.                   
ADMINISTRATIVE LAW JUDGE 
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