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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                     In the Matter of the Petition :

 of : 

SHOWTIME ENTERTAINMENT, INC. : DETERMINATION 
DTA NO. 820500 

for Revision of a Determination or for Refund of Sales and : 
Use Taxes under Articles 28 and 29 of the Tax Law for the 
Period December 1, 1997 through February 28, 1999. : 

Petitioner, Showtime Entertainment, Inc., c/o Leonard Fitzson, EA, 534 Broadhollow 

Road, Suite 440, Melville, New York 11747, filed a petition for revision of a determination or 

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the period 

December 1, 1997 through February 28, 1999. 

A hearing was held before Catherine M. Bennett, Administrative Law Judge, at the offices 

of the Division of Tax Appeals, 641 Lexington Avenue, New York, New York, on January 18, 

2006 at 10:30 A.M., with all briefs to be submitted by August 11, 2006, which date began the 

six-month period for the issuance of this determination.  Petitioner appeared by Leonard 

Fritzson, EA. The Division of Taxation appeared by Mark F. Volk, Esq. (Michael Hall, Esq., of 

counsel). 

ISSUE 

Whether the audit methodology used by the Division of Taxation was reasonably 

calculated to determine the sales tax liability for Showtime Entertainment, Inc., during the period 

in issue. 
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FINDINGS OF FACT 

1.  Petitioner, Showtime Entertainment, Inc.’s (“Showtime”) principal business activity 

was a bar serving beer and liquor, and sometimes food, located at 602 Broadhollow Road, 

Melville, New York.  It operated, at different times, as an over- 30's nightclub and a gentlemen’s 

club with female entertainers.  The layout included two large bars with six cash registers, three at 

each bar.  Petitioner’s Federal ID number was used for each of its two trade names, Maxine’s 

and Gossip’s. 

2.  The Division of Taxation (“Division”) sent correspondence to Showtime 

Entertainment Inc., 602 Broadhollow Rd., Melville, NY 11747, dated March 9, 2000, scheduling 

a field audit appointment for April 12, 2000 at Showtime’s place of business.  The appointment 

letter requested all books and records pertaining to Showtime’s sales and use tax liability for the 

period under audit, June 1, 1997 through February 29, 2000.  A list of records to be presented 

included financial statements, journals, ledgers, sales invoices,  purchase invoices, cash register 

tapes, sales and use tax returns, Federal income tax returns, and exemption certificates.  The 

letter also advised Showtime that: 

an owner, officer or employee with personal knowledge of your business 
operations attend the opening conference, even if a representative will be present. 
A firsthand explanation will help to eliminate possible misunderstandings and 
will provide quick answers to help establish the initial audit plan.  

3.  An audit was performed by the Division for the period June 1, 1997 through February 

29, 2000. The audit work papers covering this period were dated by the auditor January 15, 

2002, and indicated the following individuals were responsible officers, partners or owners of 

the corporation: Philip Rogers, John Smythe and Michael Gentile.  
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The only records listed in the audit report as available to the Division’s auditor were the 

sales tax returns and related worksheets for the period March 1, 1999 through February 29, 2000, 

the monthly bank statements for the period March 1, 1999 through February 29, 2000 and 

purchase records for the same period.  All other requested records were not available to the 

auditor, and no explanation as to petitioner’s failure to provide the records was provided.  The 

auditor’s report stated that the business was a gentlemen’s club open 7 days per week from noon 

until 4:00 A.M. 

4. The Field Audit Report contained the following narrative information, in pertinent 

part: 

Vendor operates a gentlemen’s club in Melville, NY.  It should be noted 
that during the course of the audit Mr. Michael Gentile foreclosed on a personal 
loan, taking over the business from the prior owners, Mr. Philip Rogers and Mr. 
John Smythe. 

* * * 
Several attempts were made to contact the previous owners to no avail. 

The current owner was represented by Mr. Harvey Mendelsohn, c.p.a. [sic].  Mr. 
Mendelsohn indicated that FITRS had not been prepared since his firm was 
relatively new to the case.  Gross sales per bank reconciliations were in basic 
agreement with sales reported.  Purchases per books agreed with third party 
information.  Vendor’s gross and taxable sales reported of nearly $1,000,000 per 
year was deemed adequate for this type of business.  Based on the above, sales 
reported were accepted for audit purposes for the periods 3/1/99-2/29/00.  

* * * 
Two separate au-346s were mailed to the business address and the tx-106s 

prepared to assess the former owners for the periods 6/1/97-2/28/99.  Full penalty 
and interest was assessed.  It should be noted that the returns filed by the new 
owner, Mr. Gentile, for the period 3/1/99-2/29/00 were accepted as filed.        

5.  An initial inquiry with the New York State Liquor Authority showed that Showtime 

Entertainment, Inc., using the trade name “Maxine’s,” applied for a liquor license on February 

24, 1994, which became effective June 1, 1997 and expired on May 31, 2000.  The same inquiry 

produced a second liquor license application filed on May 5, 2000, with no effective or 
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expiration date.  No trade name for Showtime was shown on this second filing.  During the audit, 

the Division determined that Mr. Smythe and Mr. Rogers were the parties who appeared on the 

liquor license acquired from the New York State Liquor Authority. 

6.  A corporate certificate of assumed name was filed on behalf of Showtime 

Entertainment, Inc. on March 2, 1999 by Michael Gentile, as president of the corporation.  The 

assumed name taken was “Gossip.” 

7.  When the auditor made his first field visit to petitioner July 18, 2000, the club was 

doing business as “Gossip’s.”  Throughout the audit, the Division’s auditor made an assumption 

that Gossip’s and Maxine’s were the same business, operating under an alternate d/b/a or trade 

name. 

8. Leonard Fritzson, an enrolled agent, appeared as the representative in this matter.  As 

set forth on the Power of Attorney in the file, dated December 24, 2004 and attached to the 

petition, Mr. Fritzson was authorized by Showtime’s then president John Smythe.  The power 

covers sales tax matters for tax years and periods during 1998 through 2001. 

9.  When the submission by petitioner to the Division of books and records appeared 

incomplete, the Division inquired of petitioner’s third-party vendors for purchase information to 

potentially be used in the audit.  However, the Division was not confident that all purchases were 

being made from major distributors and questioned whether, as a result, the purchases were 

complete.  Accordingly, the Division turned its focus to petitioner’s own filed sales and use tax 

returns for information.  Since the Division accepted the sales tax returns as filed for the period 

March 1, 1999 through February 29, 2000, not assessing additional taxes for those quarters, the 

auditor compared those four quarters of sales tax returns filed by petitioner to what was reported 
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in the earlier periods, with the difference being the basis for the calculation of additional taxable 

sales, and resulting additional tax. 

10.  The Division issued a Notice of Determination, dated April 10, 2001, which assessed 

additional sales and use taxes in the amount of $68,409.02, plus penalties and interest, for a total 

amount due of $119,405.01 for the period December 1, 1997 through February 28, 1999 

(Assessment ID L-019177558-3) to the following taxpayer: 

Showtime Entertainment Inc. 
Maxine’s 
John Smythe 
602 Broadhollow Rd 
Melville, NY 11747-5005 

11.  A conciliation conference before the Bureau of Conciliation and Mediation Services 

was requested and conducted on January 10, 2005.  By Conciliation Order dated March 25, 

2005, the statutory notice was sustained. 

12. Other notices, L-019376912, L-020311886 and L-020577568, were cancelled for 

periods 9/1/00-11/30/00, 3/1/01-5/31/01 and 6/1/01-8/31/01, respectively, since the Division 

confirmed that petitioner was not in business during these periods. 

13. The Division submitted into evidence an Election by a Federal S Corporation to be 

Treated as a New York S Corporation, Form CT-6, under the name of Showtime Entertainment, 

Inc., with the original Federal ID number, dated July 9, 1992.  The Form CT-6 states that the 

corporation began doing business in New York on April 28, 1992.  The address which appeared 

on the return was 332 Dante Court, Holbrook, New York 11741. 

14.  A quarterly New York State and Local Sales and Use Tax Return for Single 

Jurisdiction was filed under the name of Showtime Entertainment, Inc., and John Smythe with an 

http:$68,409.02
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address at 602 Broadhollow Road, Melville, New York 11747.  It was for the tax period 

December 1, 1998 through February 28, 1999 and appears to be signed by John Smythe. 

15.  The Division submitted into evidence a New York State General Business Franchise 

Tax Return, Form CT-4, under the name of Showtime Entertainment, Inc, D/B/A Gossip, for the 

period June 8, 1999 (the date of incorporation in New York) to December 31, 1999.  Its business 

address was 602 Broadhollow Road, Melville, NY 11747 and its principal business activity was 

listed as “night club.”  The return was signed by Michael Gentile as president on September 14, 

2000 and submitted to the Division on September 15, 2000.  It was prepared by Harvey 

Mendelsohn, CPA. 

16. The Division also submitted a New York State General Business Corporation MTA 

Surcharge Return, Form CT-3M/4M, for the period June 8, 1999 through December 31, 1999, 

under the name of Showtime Entertainment Inc. D/B/A Gossip, with a mailing address of 602 

Broadhollow Road, Melville, NewYork 11747.  The return was signed by Michael Gentile as 

president on September 14, 2000. 

17. An Application for Registration of Retail Dealers and Vending Machines for Sales of 

Cigarettes or Tabacco Products, dated March 20, 2000, was filed in the name of Showtime 

Entertainment Inc.-Maxine’s.  It was signed by Michael Gentile as president.  

18.  The Division established that Showtime Entertainment, Inc. never filed a final sales 

tax return under its sales tax vendor identification number; that until 2003, the only physical and 

mailing address on file with the Division for Showtime under that vendor number was 602 

Broadhollow Road, Melville, New York 11746; that having been incorporated on April 28, 

1992, the corporation was dissolved by proclamation in 1996; and lastly, that it did not 



 

-7

voluntarily register to file sales and use tax returns, but was involuntarily registered by the 

Division. 

19.  On January 22, 1999, John Smythe and Michael Gentile entered into a loan 

agreement whereby, to induce Gentile to lend him money, Smythe pledged his stock in 

petitioner.  At some point, Smythe defaulted on the loan, and Gentile acquired the stock of the 

corporation.  Gentile continued to operate petitioner under the same ID number, but as a 

different type of club. 

SUMMARY OF THE PARTIES’ POSITIONS 

20.  Petitioner maintains that there were two separate businesses, Showtime d/b/a 

Maxine’s and Showtime d/b/a Gossip’s, both using the same corporate name and Federal ID 

number.  Petitioner maintains that the original business, Showtime d/b/a Maxine’s was a 

nightclub for over-30 customers, originally owned by John Smythe (who authorized Mr. 

Fritzson’s representation of petitioner in this matter) and Philip Rogers, who were allegedly not 

associated with the business after January 1999.  The sales tax returns and records used to 

project the additional taxes were based upon the business of Showtime d/b/a Gossip’s, a 

gentlemen’s club, and projected back to the “former” business, one which operated as a 

nightclub Thursdays through Saturdays, and as a dinner restaurant on nights in the early part of 

each week.  Petitioner asserts that since the records of Showtime d/b/a Gossip’s were used to 

project the tax liability of Showtime d/b/a Maxine’s, the assessment was issued erroneously.   

21.  The Division argues that for the period assessed petitioner failed to produce complete 

sales records, any purchase records and many other pertinent documents to enable a proper audit 

to be conducted.  Having established the records were insufficient, the Division properly resorted 

to an indirect method of audit, in this case using sales records, purchase records and sales tax 
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returns for periods that the Division accepted as filed, to recompute the taxable sales for periods 

the Division believed were not properly reported.  The Division maintains that petitioner’s 

arguments concerning the mixing of business records between the two businesses could have 

been resolved by producing the records of Showtime d/b/a Maxine’s and John Smythe’s 

testimony, but it did neither.  The Division agrees that its method of audit must be reasonable, 

but it is not required to utilize the most exact method of audit when petitioner’s records are 

inadequate. The Division contends that petitioner’s assertions of two separate businesses are not 

substantiated sufficiently to meet petitioner’s burden of showing that the audit was irrational 

under the circumstances, given that petitioner could not produce books and records for the earlier 

periods.  The Division believes that the record supports that this was one corporation which may 

have been conducting business in a different manner at different times, but failed to substantiate 

any revenue differences that should be considered in the calculation of its additional sales tax 

liability. 

CONCLUSIONS OF LAW 

A. Under Tax Law § 1135(a), “[e]very person required to collect tax shall keep records of 

every sale . . . in such form as the commissioner of taxation and finance may by regulation 

require.”  These records must be kept in a manner suitable to determine the correct amount of tax 

due and must be available for the Division's inspection upon request (Tax Law § 1135[e]; 20 

NYCRR 533.2[a][2]).  The regulations provide that among the sales records required to be 

maintained are “sales slip, invoice, receipt, contract, statement or other memorandum of sale, . . . 

guest check, . . . cash register tape and any other original sales document” (20 NYCRR 

533.2[b][1]). 
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In this case, petitioner did not produce cash register tapes, sales invoices or any other 

original sales documentation to verify the amount of sales for the period in question.  There were 

no purchase records, journals or ledgers for the period in issue.  There was no testimony 

provided by a corporate officer or business owner that may have explained the lack of records.  

Thus, the Division made a proper determination that petitioner's records were inadequate for 

purposes of conducting a complete and accurate audit (Tax Law § 1135; 20 NYCRR 533.2). 

Having reviewed the sales tax returns, related worksheets, monthly bank statements and 

purchase records for the period March 1, 1999 through February 29, 2000, the Division accepted 

the returns as filed and used those sales as recorded to project back to periods of missing records 

for the same corporation for the period of assessment at issue herein, December 1, 1997 through 

February 28, 1999. 

B.  There is no dispute that the audit methodology utilized in this matter was an indirect 

methodology based on the books and records of petitioner, but projected to sales quarters lacking 

books and records to verify that sales were properly reported.  In order for the Division to utilize 

an indirect methodology, it must show that it made an adequate request for books and records for 

the entire audit period (see, Matter of Christ Cella v. State Tax Commn., 102 AD2d 352, 477 

NYS2d 858), and that it reviewed the records provided in order to determine that the records 

were inadequate for the purposes of conducting a complete audit (see, Matter of King Crab Rest. 

v. Chu, 134 AD2d 51, 522 NYS2d 978).  To determine the adequacy of a taxpayer's records, the 

Division must first request (Matter of Christ Cella, Inc. v. State Tax Commn., supra, 477 

NYS2d at 859) and thoroughly examine (Matter of King Crab Rest. v. Chu, 134 AD2d 51, 522 

NYS2d 978) the taxpayer's books and records for the entire period of the proposed assessment 

(Matter of Adamides v. Chu, 134 AD2d 776, 521 NYS2d 826,  lv denied 71 NY2d 806, 530 
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NYS2d 109). The purpose of the examination is to determine, through verification drawn 

independently from within these records (Matter of Giordano v. State Tax Commn., 145 AD2d 

726, 535 NYS2d 255; Matter of Urban Liqs. v. State Tax Commn., 90 AD2d 576, 456 NYS2d 

138; Matter of Meyer v. State Tax Commn., 61 AD2d 223, 402 NYS2d 74, lv denied 44 NY2d 

645, 406 NYS2d 1025; see also, Matter of Hennekens v. State Tax Commn., 114 AD2d 599, 

494 NYS2d 208), that they are, in fact, so insufficient that it is “virtually impossible [for the 

Division of Taxation] to verify taxable sales receipts and conduct a complete audit” (Matter of 

Chartair, Inc. v. State Tax Commn., 65 AD2d 44, 411 NYS2d 41, 43; Matter of Christ Cella, 

Inc. v. State Tax Commn., supra), “from which the exact amount of tax due can be determined” 

(Matter of Mohawk Airlines v. Tully, 75 AD2d 249, 429 NYS2d 759, 760).      

Where the Division follows this procedure, thereby demonstrating that the records are 

incomplete or inaccurate, the Division may resort to estimates to determine the tax (Matter of 

Urban Liqs. v. State Tax Commn., supra). The estimate methodology utilized must be 

reasonably calculated to reflect taxes due (Matter of W.T. Grant Co. v. Joseph, 2 NY2d 196, 

159 NYS2d 150, cert denied 355 US 869, 2 L Ed 2d 75), but exactness in the outcome of the 

audit method is not required (Matter of Markowitz v. State Tax Commn., 54 AD2d 1023, 388 

NYS2d 176, affd 44 NY2d 684, 405 NYS2d 454; Matter of Cinelli, Tax Appeals Tribunal, 

September 14, 1989). The taxpayer bears the burden of proving with clear and convincing 

evidence that the assessment is erroneous (Matter of Scarpulla v. State Tax Commn., 120 AD2d 

842, 502 NYS2d 113) or that the audit methodology is unreasonable (Matter of Surface Line 

Operators Fraternal Organization. v. Tully, 85 AD2d 858, 446 NYS2d 451; Matter of Cousins 

Serv. Station, Tax Appeals Tribunal, August 11, 1988).  In addition, “[c]onsiderable latitude is 
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given an auditor's method of estimating sales under such circumstances as exist in [each] case” 

(Matter of Grecian Sq. v. New York State Tax Commn., 119 AD2d 948, 501 NYS2d 219, 221).  

In this case, the original appointment letter sent by the Division to petitioner constituted an 

adequate request for books and records and covered the entire audit period in issue.  This was 

followed by other requests for records, telephone conversations and messages discussing the 

providing of records and meetings wherein records were requested.  The records provided by 

petitioner during the audit were virtually nonexistent for the earlier quarters.  However, when 

records for the period March 1, 1999 through February 29, 2000 were produced and reviewed, 

the Division accepted the sales reported by petitioner for that time frame.  It is from these 

records and reported sales that petitioner’s liability for the prior period was determined.  I am 

confident, based on his credible testimony, that the Division’s auditor reviewed any records 

provided to him.  The record thus shows that the Division properly requested petitioner’s 

records, and under the circumstances it was acceptable for the Division to calculate petitioner’s 

tax liability based on an estimate using petitioner’s own records from a later period. 

C. Pursuant to Tax Law § 1132(c)(1), petitioner bears the burden of proving by clear and 

convincing evidence that the tax assessed was erroneous (Matter of Rizzo v. Tax Appeals 

Tribunal, 210 AD2d 748, 621 NYS 2d 115; Matter of Mobley v. Tax Appeals Tribunal, 177 

AD2d 797, 799, 576 NYS 2d 412, appeal dismissed 79 NY2d 978, 583 NYS2d 195; Matter of 

Surface Line Operators Fraternal Line Organization v. Tully, 85 AD2d 858, 446 NYS2d 451). 

Furthermore, a presumption of correctness attaches to a notice issued by the Division, and the 

taxpayer must overcome this presumption (see, Matter of Suburban Carting Corporation, Tax 

Appeals Tribunal, May 7, 1998, citing Matter of Tavolacci v. State Tax Commn., 77 AD2d 759, 
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431 NYS2d 174; Matter of Leogrande, Tax Appeals Tribunal, July 18, 1991, confirmed 187 

AD2d 768, 589 NYS2d 383, lv denied 81 NY2d 704, 595 NYS2d 398). 

In the present case the auditor, having no sales records available from the earlier quarters, 

presumably while the business was operating under the d/b/a Maxine’s, utilized the more 

complete records of petitioner operating under the d/b/a Gossip’s.  Petitioner’s argument that the 

records from one business cannot be used to estimate the liability of another fails for several 

reasons, the most important of which is petitioner’s failure to establish that the records were 

from two distinctly different corporations and business operations.  Showtime may have had a 

different owner, operator, theme, mode of operation and hours, but it was the same corporate 

entity, utilizing the same Federal ID number.  If for the period in issue petitioner operated in a 

different manner than it did from March 1999 to February 2000, it was incumbent upon 

petitioner to produce records to prove the same.  This was not done. Further, petitioner did not 

provide the testimony of its owners, operators or managers to explain why records were not 

made available.  Thus, sufficient evidence exists in this record to conclude that the Division had 

a rational basis for this audit (Matter of Grecian Sq. v. New York State Tax Commn., supra). It 

was incumbent upon petitioner to show by clear and convincing evidence that the audit method 

was unreasonable (Matter of Meskouris Bros. v. Chu, 139 AD2d 813, 526 NYS2d 679, 681), 

and petitioner clearly did not carry this burden.  There was no documentation to support the 

existence of a different corporation whose records were used to calculate petitioner’s current 

liability, nor was there any proof that the sales figures used from the latter periods were higher, 

and thus not representative of the prior sales activity.  The fact that petitioner may have changed 

its business operations from an over-30's nightclub to a gentlemen’s club is possible, as is a 

possible impact on sales.  But without records, petitioner could not show when such change may 
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have taken place or to what extent it had an affect on petitioner’s revenue stream.  A more 

plausible explanation for these facts, a portion of which was reported by the auditor, is that 

Rogers and Smythe started the business as Maxine’s and ran into some financial trouble.  Gentile 

loaned Smythe money to stay afloat and Smythe  pledged his stock in the business as collateral. 

When Smythe defaulted on the loan, he washed his hands of the business and walked away, 

leaving Gentile in ownership.  Gentile decided to operate as a topless club called Gossip’s, and 

properly reported his income, but used the same Federal ID number as acquired by Smythe and 

Rogers when operating as Maxine’s.  Although changing over the corporate structure would 

have answered some of the questions, the problems arose not from what Gentile did, but rather 

what the operators of Maxine’s failed to do by not putting closure on their business and even 

more importantly, retaining books and records to substantiate their proper tax liability.  Mr. 

Fritzson’s effort to make Mr. Smythe out to be the victim in this matter is completely without 

merit on the basis of the facts presented. 

D. The petition of Showtime Entertainment, Inc. is hereby denied, and the Notice of 

Determination dated April 10, 2001, is sustained. 

DATED:  Troy, New York
 February 8, 2007 

/s/   Catherine M. Bennett 
ADMINISTRATIVE LAW JUDGE 
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