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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                     In the Matter of the Petition :

 of : 
SMALL CLAIMS

  WEINING JI AND AYUKO SHIINA : DETERMINATION 
DTA NO. 820714 

for Redetermination of a Deficiency or for Refund of : 
Personal Income Tax under Article 22 of the Tax Law 
and the Administrative Code of the City of New York  : 
for the Years 2000 and 2001. 
________________________________________________: 

Petitioners, Weining Ji and Ayuko Shiina, 410 West 53rd Street, #622, New York, New 

York 10019, filed a petition for redetermination of a deficiency or for refund of personal income 

tax under Article 22 of the Tax Law and the Administrative Code of the City of New York for 

the years 2000 and 2001.

 A small claims hearing was held before Arthur Bray, Presiding Officer, at the offices of 

the Division of Tax Appeals, 641 Lexington Avenue, New York, New York on November 29, 

2006 at 10:45 A.M. Petitioner appeared by Robert Upbin, CPA.  The Division of Taxation 

appeared by Mark F. Volk, Esq. (Susan Parker).  Since neither party elected to reserve time to 

submit post-hearing briefs, the three-month period for the issuance of this determination 

commenced as of the date the hearing was held. 

ISSUE 

Whether the Division of Taxation properly determined that petitioners, Weining Ji and 

Ayuko Shiina, maintained a permanent place of abode in New York City during the years 2000 

and 2001. 
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FINDINGS OF FACT 

1.  Petitioners, Weining Ji and Shiina Ayuko, filed Form IT-203, New York State 

Nonresident and Part-Year Resident Income Tax return, for the year 2000.  The return was filed 

under status married filing jointly, bearing the address of 410 West 53rd Street, New York, New 

York 10019. All items of income, including wages, which were reported in the Federal amount 

column were fully allocated to New York State.  They did not allocate any of their income to 

New York City. 

2. Petitioners also filed a New York State Nonresident and Part-Year Resident Tax return, 

form IT-203, for the year 2001.  Petitioners utilized the same filing status and address as they 

had the previous year.  Except for the amount on line seven, capital gain or loss, and line eight, 

other gains or losses, all items of income, including wages, which were reported in the Federal 

amount column were fully allocated to New York State.  Petitioners again declined to allocate 

any of their income to New York City. 

3. Each of the returns reported that petitioners were equal partners in a partnership known 

as Nonconcept Partners, LLC, and that this business operated from their residence. 

4.  The Division of Taxation (“Division”) issued separate statements of proposed audit 

changes, dated January 26, 2004, for the years 2000 and 2001, respectively, which explained that 

petitioners did not meet the conditions for a temporary place of abode.  The statements further 

explained that petitioners’ stay in New York was neither fixed nor limited.  Nor was their stay 

for the accomplishment of a particular purpose.  On the basis of these conclusions, petitioners’ 

tax liability was recomputed as full year New York State and New York City residents. 

5.  The Division issued a Notice of Deficiency, dated March 22, 2004, to petitioners which 

asserted a deficiency of New York City personal income tax for the year 2000 in the amount of 
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$14,340.00 plus interest in the amount of $2,795.89 for a balance due of $17,135.89.  The 

Division also issued a Notice of Deficiency, bearing the same date, which asserted a deficiency 

of New York City personal income tax for the year 2001 in the amount of $12,013.69 plus 

interest in the amount of $1,478.24 for a balance due of $13,491.93. 

6. Weining Ji entered the United States in 1993 pursuant to an F-1 student visa.  At the 

time, he was a citizen of the People’s Republic of China.  Initially, he was engaged in a graduate 

program in mathematics at the University of Iowa.  Later, he changed his studies to a graduate 

program in computer science at Lehigh University.  

7. In 1996, Mr. Ji began working as an associate in the information technology 

department of Morgan Stanley & Co., Inc. (“Morgan Stanley”).  On Mr. Ji’s behalf, Morgan 

Stanley filed a Labor Condition Application for H-1B Nonimmigrants.  The application listed 

Mr. Ji’s job title as information technology associate.  The application was granted and Mr. Ji 

received an H-1B visa for the period April 1, 1996 through March 31, 1999.  

8.  The formal offer of employment from Morgan Stanley was presented in a letter dated 

December 14, 1995. The letter described Mr. Ji’s position as an associate in the information 

technology department.  However the letter did not contain a job description or a specific period 

for which he would be employed.  Rather, the letter stated, in pertinent part, that: 

Your total reward will consist of a base salary and year-end bonus, both prorated 
from your date of hire.  For the fiscal year 1996, you will receive an annualized 
base salary of $55,000 paid in biweekly installments and prorated from your date 
of hire. You will also receive a discretionary year-end bonus, payable in January, 
1997, assuming that you remain on the payroll through 11/30/96.  (Emphasis 
added.) 

9. Morgan Stanley sponsored a renewal of Mr. Ji’s visa for the period March 31, 1999 

through March 3, 2002, which was also granted.   

http:$17,135.89
http:$13,491.93
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10.  Morgan Stanley hired Mr. Ji to spearhead a specific project called “client link.”  This 

was a very specific high priority project because Morgan Stanley had begun serving large hedge 

fund clients who wanted to access certain information directly from the internet instead of from 

a mainframe computer.  Morgan Stanley’s clients were not able to do this because the 

technology had not been developed.  

11. The Java computer language was a significant development for the internet.  At the 

time he was hired, there were a limited number of people in the United States who were familiar 

with the language.  Java provided a way to accomplish the task desired by Morgan Stanley’s 

clients on the internet.  Mr. Ji was hired by Morgan Stanley because of his skills in working 

with Java. Mr. Ji spent most of his time at Morgan Stanley working on the Java linked portal. 

Since its initial development, the software has been subject to refinements.  

12. In 2000, Mr. Ji terminated his employment with Morgan Stanley and began working 

for Baha Industries as a senior computer consultant and programmer.  Baha Industries is the 

holding company of Open Systems Technologies.  Open Systems Technologies (“Open 

Systems”), in turn, assigned Mr. Ji to work for Credit Swiss First Boston (“First Boston”) as a 

senior E-commerce developer computer consultant.  Open Systems issued the wage and tax 

statements to Mr. Ji for 2000 and 2001.  

13.  Mr. Ji went to Open Systems because his colleagues who worked at Morgan Stanley 

began working there and were responsible for setting up the same system as was created at 

Morgan Stanley.  This called for same skills in Java as he had employed at Morgan Stanley. 

Mr. Ji’s position at Open Systems was eliminated in the beginning of 2002.  
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14. Over the course of his employment with Open Systems, petitioner entered into a 

series of employment agreements.  However, none of the agreements contained a specific 

description of the job assignment.  Each agreement contained a paragraph which stated: 

It is understood that either party may terminate this Agreement without cause by 
giving two weeks prior notice to the other.  OST [Open Systems Technologies] 
may terminate immediately upon written notice of Employee if the Client directs 
OST to terminate Employee’s services to Client. 

15.  Open Systems filed an Application for Alien Employment Certification, dated May 

31, 2000, with the United States Department of Labor.  The company took this action so that Mr. 

Ji would be available in the event that the project was delayed.  The application form listed the 

job to be performed by Mr. Ji as: 

Analyze, architect, design, develop, test, and deploy software applications using 
Java, C/C++ and Perl on Unix operating systems.  Offer production technical 
support to client day to day problems, as well as development team management. 

16.  The application also included copies of advertisements which appeared in the New 

York Times and Computerworld for an employee with skills that were comparable to Mr. Ji’s. 

There were no responses to the advertisements.  If there had been a response from a citizen of the 

United States with skills comparable to Mr. Ji’s, he would have received the job and Mr. Ji 

would not have received alien employment certification.  

17. Petitioner Ayuko Shiina was born in Japan.  During the years 1994 through 1998 she 

attended the University of Minnesota as a graduate student studying journalism and mass 

communication.  She was present in the United States pursuant to an F-1 student visa.  In 1999, 

Ms. Shiina began working as an assistant film editor for Global Japan, L.L.C. (“Global Japan”). 

Initially, Ms. Shiina worked in the United States for Global Japan pursuant to her student visa. 

After the first year, Global Japan filed a Labor Condition Application for H-1B Nonimmigrants 
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on behalf of Ms. Shiina. In correspondence addressed to the Immigration and Naturalization 

Service, dated July 27, 1999, the managing director of Global Japan described Ms. Shiina’s 

position as follows: 

Ms. Shiina’s temporary professional services are sought at this time to serve as an 
Assistant Film Editor for Global.  She will be responsible for program editing and 
localization of U.S. produced television productions.  Ms. Shiina’s 
responsibilities will also include script writing, revision and translation, as well as 
preparation of tag lines for our productions.  She will coordinate reproduction and 
production of films and television news for the New York affiliate of the Japanese 
production company involved in film production and distribution of programs and 
stock footage in Japanese/U.S. markets.  Ms. Shiina will research topics, translate 
scripts and film material, arrange interview, technical crews and equipment, 
transportation and accommodations.  Ms. Shiina will provide simultaneous and 
consecutive translation between English and Japanese during production and 
troubleshooting.  She will also be involved in the preparation of dubbed 
commentaries developed to accompany documentaries and other film products 
intended for distribution in Japan. [sic] is an independent entertainment company 
specializing in development of film, television and multi-media projects.  We 
were established on May 6, 1994 and are involved in national stature 
entertainment products development. 

18. The visa was issued on October 28, 1999 with an expiration date of March 31, 2002. 

Ms. Shiina believed that her employment with Global Japan would terminate about the time her 

H-1B visa would expire because Global Japan was trying to establish a Tokyo office and transfer 

the tasks which she performed to that office.  A couple of factors prompted the desire to transfer 

the tasks to the Tokyo office.  First, Ms. Shiina was involved with advertising.  This task 

required her to analyze the contents of a program which was produced in English and then 

reproduce the contents in Japanese.  Global Japan was hoping to transfer this task to an office in 

Tokyo because writing advertising required working closely with Japanese advertisers.  Second, 

Ms. Shiina was also involved with writing program descriptions and program titles.  There was 

also a desire to transfer this function to Japan in order to satisfy Japanese cable operators which 

published television guide program descriptions.  
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19. Ms. Shiina’s position required that she understand English and, at the same time, be 

an excellent writer in Japanese.  It is Ms. Shiina’s understanding that this combination of skills is 

difficult to find in the United States.  At the time of her employment with Global Japan, 3,300 

people applied for the job and only 9 were hired. 

20. Ms. Shiina’s position with Global Japan terminated prior to the expiration of her H-1B 

visa. 

21. Petitioners were married in 2000.  On February 5, 2002, each petitioner received a 

permanent resident card.  

22.  At the hearing, petitioners acknowledged that they maintained a place of abode in 

New York State and New York City and spent more than 183 days of each year in issue in New 

York State and New York City. 

SUMMARY OF PETITIONERS’ POSITION 

23. Petitioners argue that the job descriptions on the H-1B visa should not be relied upon 

because they are drafted very broadly.  It is submitted that if a precise job description was used 

and the job changed, the employer would have to file another application for an H-1B visa at 

additional cost and possible delays would ensue as a result of that person’s not working.  

According to petitioners’ representative, petitioners were not domiciled in New York City. 

Petitioners contend that they were in the United States for a temporary stay because the H-1B 

visa is a three-year visa.  Petitioners’ representative recognizes that one can apply for an 

extension up to a maximum of six years.  Nevertheless, it is argued that there is a fixed duration 

because the H-1B visa cannot exceed a specific number of years.  Petitioners’ representative 

further argues that petitioners were working for a particular purpose because they had very 

specific skills that were being brought to the job and the jobs were for a specific purpose. 
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Petitioners’ representative further contends that Mr. Ji’s job was one that, by its very 

nature, was not expected to be unending.  It is submitted that companies know that programs 

have a limited lifetime and that these jobs come to a conclusion.  Petitioners’ representative also 

posits that Ms. Shiina’s position was also temporary. 

CONCLUSIONS OF LAW 

A.  The issue presented in this matter is whether petitioners are subject to tax as residents 

of New York State and New York City.  The classification of resident versus nonresident is 

important because nonresidents are taxed only on their New York State source income whereas 

residents are taxed on their income from all sources (Tax Law §§ 611, 631).  To the extent 

relevant here, Tax Law § 605(b)(1)(B) defines a resident individual as one:  

who is not domiciled in this state but maintains a permanent place of abode in this 
state and spends in the aggregate more than one hundred eighty-three days of the 
taxable year in this state. . . . 

The definition of a New York City “resident” is identical to the New York State definition 

of a New York State resident except for substituting the work “City” for “State” (New York City 

Administrative Code § 11-1705[b][1][B]). 

B. The Division has not asserted that petitioners were domiciled in New York during 

2000 and 2001.  Further, the parties agree that petitioners maintained a place of abode in New 

York City and that they were present in New York City more than 183 days during the years in 

issue.  As a result, the only issue remaining is whether petitioners maintained a permanent place 

of abode in New York City. 

C.  The Tax Law does not define the term “permanent place of abode.”  However, it is 

discussed in the regulations.  The Commissioner’s regulations at 20 NYCRR 105.20(e)(1) 

provide that “a place of abode, whether in New York State or elsewhere, is not deemed 
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permanent if it is maintained only during a temporary stay for the accomplishment of a particular 

purpose.” Accordingly, in order for petitioners to prevail, their place of abode must be 

maintained during a temporary stay and the stay must be for the accomplishment of a particular 

purpose. 

D.  Petitioners have not sustained their burden of proof of showing that their stay in New 

York City was temporary (Tax Law § 689[e]).  Petitioners’ contention that their stay in New 

York City was temporary is based on the proposition that an H-1B visa is, by its nature, 

temporary. This argument overlooks the fact that the visa may be extended.  It also overlooks 

the fact that the H-1B visa may become a prelude to permanent resident status which is exactly 

what took place.  At best, the evidence in the record supports the proposition that, rather than 

being temporary, petitioners’ stay in New York was indeterminate.  The offer of employment 

from Morgan Stanley stated that there would be a year-end bonus if Mr. Ji remained on the 

payroll through November 30, 1996.  In addition, at the hearing, Mr. Ji candidly explained that 

Open Systems filed an Application for Alien Employment Certification so that Mr. Ji would be 

available in the event that the project was delayed.  Obviously it was unclear to both Morgan 

Stanley and Open Systems when the respective projects would be completed.  Similarly, Ms. 

Shiina may have been aware that at some juncture her employment duties would be transferred 

to an office in Japan. However, the lack of a definitive time frame merely makes the duration of 

the position undefined rather than temporary.  Petitioners’ conduct in establishing a business 

which operated from their apartment also supports the inference that their intent was to remain in 

New York City and their apartment in New York City was permanent and not transitory.  In sum, 

petitioners’ place of abode in 2000 and 2001 was a permanent place of abode within the meaning 

and intent of Tax Law § 605(b)(1)(B) and 20 NYCRR 105.20(e)(1), and since they spent more 
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than 183 days of each year in New York City, the Division properly taxed petitioners as 

residents of New York City for said years. 

E.  The forgoing conclusions make the question of whether petitioners’ stay in New York 

was for the accomplishment of a particular purpose academic and will not be addressed. 

F.  The petition of Weining Ji and Ayuko ShIina is hereby denied and the Division’s 

notice of deficiency dated July 24, 2000 is sustained. 

DATED:  Troy, New York
 March 29, 2007 

/s/ Arthur S. Bray           
PRESIDING OFFICER 
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