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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

:
                          In the Matter of the Petition 

:
 of 

: SMALL CLAIMS
                      ELECTRONIC RECYCLING             DETERMINATION           

   TECHNOLOGIES, LLC. : DTA NO. 820967 

for Revision of a Determination or for Refund of Sales and : 
Use Taxes under Articles 28 and 29 of the Tax Law for the                                                         
Period September 1, 2000 to February 28, 2003.  : 

Petitioner, Electronic Recycling Technologies, LLC, 2000 Elmwood Avenue, PO Box 

897, Buffalo, New York 14207-0897, filed a petition for revision of a determination or for 

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the period September 

1, 2000 to February 28, 2003. A small claims hearing was held before James Hoefer, Presiding 

Officer, at the offices of the Division of Tax Appeals, 77 Broadway, Suite 112, Buffalo, New 

York on June 13, 2006 at 10:45 A.M.  Petitioner appeared by Jaeckle Fleischmann & Mugel, 

LLP (Raymand P. Reichert, Esq., of counsel).  The Division of Taxation appeared by Mark F. 

Volk, Esq. (Michael J. Pistolese and Christopher A. Gburek). 

The final brief in this matter was due by September 1, 2006 and it is this date that 

commences the three-month period for the issuance of this small claims determination.  

ISSUE 

Whether the Division of Taxation properly concluded that petitioner’s business activities, 

specifically the recycling of electronic equipment, constituted an integrated trash removal service 
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under Tax Law § 1105(c)(5) and 20 NYCRR 527.7(a)(1), thereby subjecting the receipts from 

these activities to sales tax. 

FINDINGS OF FACT

 1.  Petitioner herein, Electronic Recycling Technologies, LLC (“ERT”), is a small business 

engaged in the recycling of electronic equipment.  ERT did not file sales and use tax returns with 

the Division of Taxation (“Division”) during the period in question nor was it a registered 

vendor.

 2.  In April 2003, the Division commenced a field audit of ERT’s books and records to 

determine if it had paid, collected and remitted the proper sales and use taxes due for the audit 

period.  Upon completion of its audit, the Division determined that ERT’s gross sales totaled 

$460,639.00 and that taxable sales were $261,333.00.  By applying the eight percent tax rate to 

audited taxable sales, the Division determined additional sales tax due of $20,906.61.     

3.  On March 14, 2005, the Division issued a Notice of Determination to petitioner 

asserting that sales tax of $20,906.61 was due for the period September 1, 2000 to February 28, 

2003, plus interest.  At the small claims hearing held herein, the parties stipulated to a revised 

tax due in the amount of $9,458.64 and petitioner concedes that it was liable for $1,227.35, thus 

leaving $8,231.29 of tax still in dispute. 

4.  ERT operates a 60,000 square foot recycling facility, specifically an electronics 

dismantling facility, registered with the New York State Department of Environmental 

Conservation (“NYSDEC”).  Petitioner acquires various pieces of electronic equipment, such as 

computers, monitors, keyboards, laboratory equipment, etc., that are no longer wanted or needed 

by owners who generally consider the equipment to be outdated, broken, too old or too slow. 

Petitioner’s first choice for the electronic equipment that it has acquired is to refurbish and resell 
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the item as this brings the highest and best return.  Approximately 12% of the electronic 

equipment that comes to ERT’s facility is refurbished and resold.  The electronic equipment 

which is not refurbished and resold is dismantled in part or in whole and the dismantled pieces 

are sent to other recycling processors or end users.  There is no dispute herein that all of the 

electronic equipment acquired by ERT is recycled and that none of the equipment, or pieces of 

the equipment, are disposed of by petitioner as waste, i.e., sent to a landfill, incinerator, etc.  

5.  The Division’s Field Audit Report, generated as the result of the audit, states that 

ERT’s web site describes its business in the following manner:

     Electronic Recycling Technologies, LLC., offers generators of obsolete 
electronics a cost effective way to eliminate all of the liability associated 
with improper disposal of electronic waste.  In certain cases where the 
equipment still has economic life, we will test and refurbish it for sale. 
We have a very large network of used electronic users eager for this 
equipment.  However, very few computers or monitors meet our Reuse 
and Refurbish specifications.  Less than 5% of the computers or monitors 
we receive are suitable for refurbishing or reuse as whole computers.  For 
the vast majority, End of Life Management is what is required.  That 
means dismantling, sorting, grading, and recycling of each component and 
plastic or metal piece. 

6.  Some used electronic equipment acquired by ERT qualify as “hazardous waste” under 

NYSDEC regulations because of the presence of high concentrations of lead in cathode ray tube 

glass or the presence of lead or silver solders.  NYSDEC regulations provide dismantlers and 

recyclers of used electronics with certain exemptions for those facilities that demonstrate that the 

electronic hazardous waste is being managed under the hazardous scrap metal exemption or the 

processed scrap metal exemption.  ERT conducted its business in such a manner that qualified it 

for the hazardous scrap metal exemption and the processed scrap metal exemption. 

7. Since petitioner’s activities as a recycler of electronic equipment is exempt from 

NYSDEC regulations, it is not required to obtain any waste hauling permits from NYSDEC. 
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Furthermore, since traditional waste haulers cannot accept computers and other electronic 

equipment because of the hazardous waste designation, there are only two legal methods to 

dispose of unwanted used electronic equipment.  The first method is to use a licensed recycler, 

like ERT, who will refurbish and resell the item, if possible, or dismantle the item and send those 

individual items to other recycling processors or to end users.  The second option is to have the 

used electronic equipment treated as waste and disposed of as such at a licensed hazardous waste 

disposal facility, however, the cost of this method far exceeds the cost of recycling. 

8. Petitioner generates receipts via charges to customers to take possession of the 

customer’s unwanted used electronic equipment and also from the subsequent sale of the 

refurbished equipment or the sale of the dismantled pieces of equipment.  Only the charges made 

by ERT to customers to take possession of the used electronic equipment are at issue in this 

proceeding. A typical invoice given by ERT to one of its customers to take possession of the 

used electronic equipment would reflect the following: 

Quantity Description Unit Price Extension

 93 Monitors/terminals  $7.50  $697.50

 1,319 Printers/mixed electronics  $0.25  329.75

 25 Keyboards  $0.00  0.00

 56 Incomplete CPU/server  $0.00  0.00

 62 CPU/server credit  $-2.00  -124.00

 01 Transportation 1 $75.00  75.00 

Total  $978.25 

9.  Pursuant to a letter dated June 30, 2004, petitioner’s president explained ERT’s 

operation and pricing policy in the following manner: 

1 Petitioner’s customers do have the option to personally transport the used electronic equipment to its 

recycling facility and thus avoid any transportation charges. 
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     We buy certain equipment, refurbish it and resell it or dismantle and 
sell parts and scrap.  For some materials usually monitors or other devises 
with cathode ray tubes we charge a recycling fee to accept.  The fee is 
charged because the resale value of the parts is less than the labor to 
disassemble or to ship to other processor to disassemble it. 

10.  The amount that petitioner charges a customer to take possession of unwanted 

electronic equipment or the credit that petitioner gives for certain items fluctuate widely based 

on many factors, including the commodities markets, changes in technology and international 

markets. 

               SUMMARY OF THE PARTIES’ POSITIONS 

11.  Petitioner contends that it is not in the business of waste removal and that it is illegal 

under NYSDEC regulations for it transport, store, receive or process any solid waste, hazardous 

waste, medical waste or radioactive waste.  Under NYSDEC regulations ERT can only recycle 

electronic equipment.  Furthermore, since there is no dispute that all of the used electronic 

equipment acquired by petitioner is recycled, and that none of it is disposed of as waste in a 

landfill, incinerator, etc., ERT’s business cannot be considered a taxable integrated trash removal 

service. 

Petitioner also asserts that the used electronic equipment it acquires, either by purchase 

or through charges made to its customers, clearly has economic value to it as evidenced by the 

fact that some of the equipment is refurbished and resold, while the rest is dismantled and resold. 

ERT argues that the Tax Appeals Tribunal decisions in Matter of Seneca Foods Corp. (Tax 

Appeals Tribunal, July 6, 1995) and Matter of Marisol, Inc. (Tax Appeals Tribunal, January 4, 

1996) are analogous to the facts of this case and should control the outcome herein. 

12.  The Division argues that ERT is removing obsolete and unwanted electronic 

equipment, some with toxic substances, from its customers property and it is hard to imagine that 
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such items are not waste.  The Division also maintains that the decision of the Tax Appeals 

Tribunal in Matter of CWM Chemical Services, Inc. and CWM Chemical Services, LLC (Tax 

Appeals Tribunal, December 11, 2003) renders the Tribunal’s decisions in both Seneca Foods 

and Marisol null and void. 

CONCLUSIONS OF LAW

 A.  Tax Law § 1105(c)(5) imposes a tax on the receipts from every sale, except for resale, 

of the service of “[m]aintaining, servicing or repairing real property, property or land, as such 

terms are defined in the real property tax law. . . .” 

The Division’s regulations provide:

   [m]aintaining, servicing and repairing are terms which are used to cover 
all activities that relate to keeping real property in a condition of fitness, 
efficiency, readiness or safety or restoring it to such condition.  Among the 
services included are services on a building itself such as painting; services 
to the grounds, such as lawn services, tree removal and spraying; trash and 
garbage removal and sewage service and snow removal (20 NYCRR 
527.7[a][1]; emphasis added). 

B. As noted by the Tribunal in Marisol: 

     Before determining whether the removal and transportation of used 
chemicals by petitioner for its New York State customers is taxable under 
Tax Law  § 1105(c)(5), we must decide whether or not the used chemicals 
removed and transported may be accurately classified as “trash” or 
“garbage” under 20 NYCRR 527.7(a)(1). 

* * * 

As in Seneca Foods, the resolution of whether the used chemicals 
are “trash” within the meaning of Tax Law § 1105(c)(5) depends on 
whether the used chemicals have value.  Here, like in Seneca Foods, it is 
clear that the materials had economic value to petitioner.  The only 
chemicals accepted by petitioner were those for which it had a market.  As 
petitioner’s witness testified, the price paid by the customer or to the 
customer was dictated by the cost to recover the material, the market for 
the recovered material and petitioner’s anticipated profit.  Petitioner is in 
the business of reclaiming and reselling chemicals, not the removal and 
transport of trash and garbage for mere disposal.  Thus, we conclude that 
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the materials removed and transported by petitioner from its New York 
customers were not “trash” within the meaning of Tax Law § 1105(c)(5). 

In Seneca Foods, although the cost of transporting the food by-
products exceeded their value, we did not find that this transformed a 
transportation service into a waste removal service. . . . 

C. Consistent with the Tribunal’s decisions in both Seneca Foods and Marisol, it must 

be concluded that petitioner was not providing a taxable waste removal service under Tax Law § 

1105(c)(5) and 20 NYCRR 527.7(a)(1).  While the used electronic equipment acquired by 

petitioner had little or no value to the prior owner, it is clear that said items had economic value 

to petitioner and therefore cannot be considered as waste or trash.  Indeed, none of the items 

acquired by petitioner were disposed of as waste in a landfill or by incineration.  The Seneca 

Foods and Marisol decisions are clearly on point and must be followed in this matter. 

D. The Division’s argument that the Tribunal’s decision in CWM Chemical renders the 

Seneca Foods and Marisol decisions null and void is incorrect.  The Tribunal’s decision in 

CWM Chemical addressed whether there was sufficient nexus with New York to tax all or some 

apportioned part of the waste removal activities of the taxpayer where the waste is initially 

located out of state and subsequently transported into New York State.  In CWM Chemical, 

unlike the issue herein, there was no question that the taxpayer was picking up waste with no 

economic value for processing and land disposal.  The Tribunal, in CWM Chemical opined that:

     The integrated service herein is a real property maintenance service 
sold and initially performed on real property located outside of New York 
State. The sale and delivery of the service commences by pick-up of the 
waste product from the out-of-state real property and with its removal and 
transportation thereof.  The sale transaction is thus consummated and the 
performance of the service is initiated outside of New York State.  Nexus 
for imposition of the sales tax on such transactions lies in the state where 
the real property is located, the sale is consummated and performance of 
the service is initiated (see, Oklahoma Tax Commn. v. Jefferson Lines, 
supra.). Under the facts of this case, New York lacks the requisite nexus 
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to impose tax under Tax Law § 1105(c)(5) on the sale of the integrated 
real property maintenance services at issue.  

The issue addressed by the Tribunal in CWM Chemical was not the same issue addressed 

in the Seneca Foods and Marisol decisions.  Furthermore, there is no language in the CWM 

Chemical decision which would even suggest that the Tribunal was in anyway overturning or 

reversing it decisions in Seneca Foods and Marisol. 

E.  The petition of Electronic Recycling Technologies, LLC is granted; in accordance 

with the stipulation of the parties (see, Finding of Fact “3”) petitioner is liable for tax due in the 

sum of $1,227.35, plus interest; and, the Division is directed to recompute the Notice of 

Determination dated March 14, 2005 consistent with this determination. 

DATED: Troy, New York
    November 30, 2006

 /s/   James Hoefer           
PRESIDING OFFICER           
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