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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                     In the Matter of the Petitions :

 of : 

396 PEARL, INC.  AND 
            DONALD GLEASON, AS OFFICER 

for Revision of Determinations or for Refund of              
Sales and Use Taxes under Articles 28 and 29 of the 
Tax Law for the Period September 1, 2000 through 
August 31, 2003. 

: 

: 

: 

: 

DETERMINATION 
DTA NOS. 821003 
AND 821109 

Petitioners, 396 Pearl, Inc., and Donald Gleason, as officer, filed petitions for revision of 

determinations or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for 

the period September 1, 2000 through August 31, 2003. 

A consolidated hearing was commenced before Timothy J. Alston, Administrative Law 

Judge, at the offices of the Division of Tax Appeals, 130 West Main Street, Rochester, New 

York, on February 8, 2007 at 9:15 AM and was continued to conclusion at the same location on 

June 26, 2007 at 9:15 AM, with all briefs to be submitted by September 28, 2007, which date 

commenced the six-month period for the issuance of this determination.  Petitioners appeared at 

the February 8, 2007 hearing by Donald Alessi, Esq., and at the June 26, 2007 hearing and on 

brief by Robert B. Gleichenhaus, Esq.  The Division of Taxation appeared by Daniel Smirlock, 

Esq. (James Della Porta, Esq., of counsel). 

ISSUES 

I.  Whether petitioners had accurate and sufficient books and records and thus whether the 

Division of Taxation’s use of a markup audit method was proper. 
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II.  Whether, assuming the use of a markup method was proper, petitioners have shown 

error in the audit method or result. 

III.  Whether petitioners have established any facts or circumstances warranting the 

reduction or abatement of penalties imposed.   

FINDINGS OF FACT 

1.  On January 3, 2005, following an audit, the Division of Taxation (Division) issued to 

petitioner 396 Pearl, Inc., a Notice of Determination which asserted $77,839.87 in additional 

sales tax due, plus interest and penalty, for the period September 1, 2000 through August 31, 

2003. 

2. On January 27, 2005, the Division issued to petitioner Donald W. Gleason, as a person 

responsible to collect tax on behalf of 396 Pearl, Inc., a Notice of Determination which also 

asserted $77,839.87 in additional sales tax due, plus interest and penalty, for the period 

September 1, 2000 through August 31, 2003.    

3. The penalties assessed in the notices of determination were imposed pursuant to Tax 

Law §1145 (a)(1)(i) and (vi) (an omission of an amount greater than 25 percent of the tax due). 

4. Following a conciliation conference on May 5, 2005, the Division’s Bureau of 

Conciliation and Mediation Services (BCMS) issued conciliation orders to the respective 

petitioners dated December 16, 2005, which reduced the subject assessments to $54,415.33 in 

additional tax due, plus interest and penalty. 

15. Petitioner 396 Pearl, Inc.,  operated a restaurant known as “Prima Pasta Pizza” located

on the corner of Pearl and Chippewa Streets in downtown Buffalo, New York.  There are several 

1   Unless otherwise indicated, all references to petitioner herein shall refer to 396 Pearl, Inc. 
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bars and restaurants located in close proximity to one another along this section of Chippewa 

Street, which is within Buffalo’s “Downtown Theatre & Entertainment District.”  Accordingly, 

there is significant nightlife in the area of the restaurant.  In addition, the restaurant does a brisk 

lunchtime business. The restaurant’s hours during the period at issue were 9:00 A.M. to 11:00 

P.M., Monday and Tuesday, 9:00A.M. to 2:00 A.M., Wednesday and Thursday, 9:00 A.M. to 

3:30 A.M., Friday and Saturday, and 2:00 P.M. to 9:00 P.M., Sunday. 

6.  The restaurant sold pizza, calzones, submarine sandwiches, chicken wings, pasta dishes, 

fajitas, tacos, chicken fingers, soups, salads, french fries, onion rings, garlic bread, desserts and 

candy.  It also sold soft drinks, coffee, and beer.  

7. The restaurant is a two-story structure.  Customers place orders for food at a service 

counter on the first floor.  A cash register is located at one end of the counter.  Soda dispensers 

were located behind the counter.  The first floor had tables and chairs for about 15 customers. 

The second floor had seating for 40 to 50 customers.  The floor for the second story was open in 

the center so that patrons on the second floor could observe activity at the service counter.  

8. The restaurant offered delivery of its pizzas and other items on its menu. 

9. During the winter months petitioner also operated a satellite location next to an outdoor 

ice skating rink in downtown Buffalo.  This location sold coffee, soda and candy. 

10. Petitioner’s credit card sales were not rung up on its cash registers.  Such sales were 

recorded through a credit card system that was in place at that time, and credit card receipts were 

electronically deposited in petitioner’s bank account. 

11. Mr. Gleason was a part owner and the general manager of 396 Pearl, Inc., during the 

period at issue.  He was responsible for all day-to-day operations.  Federal income tax returns 

filed by 396 Pearl, Inc., for the relevant period indicate that Mr. Gleason was a 50.52 percent 
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owner of the corporation.  Mr. Gleason concedes that he was a responsible officer of 396 Pearl, 

Inc., during the audit period.        

12. On October 2, 2003, the Division sent a letter to petitioner advising that its sales and 

use tax records for the period September 1, 2000 through August 31, 2003 had been selected for 

a field audit.  The letter requested that all of petitioner’s books and records pertaining to its sales 

tax liability for that period be available for review. 

13.  During a November 20, 2003 meeting, petitioner’s representative during the audit, 

Robert J. Bielecki, CPA, advised the Division’s auditor that petitioner did not maintain detailed 

cash register tapes during the audit period. 

14. Petitioner also did not use guest checks in its restaurant and gave receipts only upon 

customer request.  Petitioner thus did not maintain records of individual sales.  

15. Petitioner did maintain cash register Z tapes for each day of the audit period.  Z tapes 

do not list specific sales, but are a summary of the day’s activity on the register. 

16.  Petitioner also maintained records of its daily bank deposits throughout the audit 

period.  Petitioner also made available to the Division’s auditor its bank statements for the audit 

period.2 

17. Petitioner also produced its expense purchase records for the audit period.  The auditor 

characterized such records in his audit report as “adequate.”  A review of the purchase records in 

detail revealed additional tax due of $842.24 on purchases of various supplies.  Petitioner does 

not dispute this portion of the assessment. 

2   The Division claimed that the bank statements provided by petitioner on audit were incomplete based on 

the auditor’s testimony that “some” bank statements were not provided.  Petitioner offered testimony that complete 

bank statements were provided.  Given the absence of any reference to any lack of bank statements in the audit 

report, it is concluded that, even if “some” bank statements were missing, the absence of such records was not 

significant. 
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18. On audit, the Division contacted petitioner’s suppliers to verify its purchase records. 

Such third-party information indicated $255,488.64 in purchases for the fiscal year ended March 

31, 2003.  Petitioner’s federal income tax return reported $260,376.00 in purchases for the same 

period. Petitioner’s check disbursements records indicated a total of $297,075.79 in checks 

written for the same period.      

19. During their meeting on November 20, 2003, the auditor advised petitioner’s 

representative that petitioner was required to maintain records detailing individual transactions 

and detailed cash register tapes.  Petitioner’s representative indicated that petitioner would start 

to do so. 

20.  Based on the lack of detailed cash register tapes the Division determined that it would 

be necessary to conduct an audit of petitioner’s sales using an estimate methodology. 

21.  By letter dated January 15, 2004, the Division advised petitioner’s representative of its 

conclusion that petitioner’s records were insufficient to determine if the proper amount of sales 

tax was reported for the audit period and of its intent to conduct an observation test of 

petitioner’s sales.  The letter advised that such an observation would be performed at petitioner’s 

place of business within the next six weeks, that sales would be recorded for an entire day, and 

that the observation would cause minimal disruption of business activity. 

22. Petitioner’s representative objected to the proposed observation by letter dated January 

19, 2004. The letter expressed petitioner’s concerns that the Division’s presence at the restaurant 

would be disruptive and would have a negative impact on customers.  The letter requested 

reasons for the observation and how information gleaned from the observation would be used, 

and also raised questions regarding Health Department and insurance implications with respect to 

the Division’s presence behind the restaurant’s counter. 
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23. In response, by letter dated February 4, 2004, the Division advised petitioner’s 

representative that Division employees would not be stationed behind the counter and that 

petitioner’s Health Department and insurance concerns were thus unfounded.  The letter stated 

that the reason for the observation test was the lack of cash register tapes. 

24. By letter dated February 7, 2004, petitioner’s representative continued to object to the 

one-day observation and requested specific details as to how the Division would use the 

information obtained during the observation.  The February 7, 2004 letter also states “you have 

been given two months of complete cash register tapes.” 

25. The Division responded by letter dated February 13, 2004, reiterating its position that 

petitioner’s records were inadequate and that therefore an observation test audit method was 

appropriate.  The letter noted that the test results would be used to compare observed sales with 

reported sales.  The February 13, 2004 letter also states that “the tapes which were provided for 

my review were summary tapes.” 

26. Given the apparent lack of cooperation forthcoming from petitioner, the Division 

discarded the proposed observation test and undertook a test period markup. 

27. The test period was December 2002 through February 2003.  The Division used 

petitioner’s purchases as indicated by third-party information and prices as indicated by 

petitioner’s menu to calculate the markup.  

28.  The Division marked up purchases in eight categories: pizza, submarine sandwiches, 

pasta, soda, beer, coffee, chicken wings, and candy. 

29. Petitioner’s pizza sales were estimated based on flour purchases.  The auditor 

reviewed purchases of flour during the test period and, using that information, calculated the total 

ounces of flour purchased.  The auditor then subtracted two percent from that total for waste and 
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self use, leaving total ounces of flour available for use in making pizzas.  The auditor then 

estimated ounces of flour used to make pizzas of the various sizes sold by petitioner. The auditor 

estimated 16 ounces of pizza flour for a large pizza, an estimate based on information provided 

to the auditor by petitioner’s representative.    

30. Next, the auditor determined total take-out pizzas sold during the test period by 

totaling the number of pizza boxes purchased during that time.  Pizza box purchases were 

deemed take-out pizza sales.  Such estimated take-out pizza sales were then multiplied by the 

average selling price for pizzas as indicated by petitioner’s menu to reach audited sales of take

out pizza for the test period.  

31. Flour remaining after accounting for take-out pizza sales formed the basis of audited 

eat-in pizza sales.  The Division estimated that five percent of such remaining flour was used in 

the sales of whole pizzas eaten in the restaurant and the balance was used to prepare pizzas sold 

by the slice.  The Division estimated that about three quarters of the in-store whole pizza sales 

were large pies and the remaining quarter was small pizzas.  The same estimates for pizza flour 

and average menu prices were used to estimate in-store whole pizza sales for the test period.  For 

in-store pizza by the slice, sales were calculated based on a large pizza made with 16 ounces of 

flour cut into 8 pieces and using an average menu price to reach total slice sales during the test 

period. 

32. Determined in the manner described above, audited pizza sales during the test period 

totaled $123,913.73. 

33.  Petitioner’s submarine sandwich sales were estimated based on roll purchases, 

following a review of purchase invoices.  The Division estimated a two percent allowance for 

waste and self use.  To account for sales of half and whole subs, the Division allocated 50 
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percent of the rolls to whole subs and 50 percent to half subs.  The auditor thus estimated two 

small subs sold for each large sub.  This allocation was based on the auditor’s experience.  The 

selling price for the subs was based on average menu prices.  Calculated in this manner, the 

Division determined total sales of submarine sandwiches for the test period of $53,646.30. 

34. The auditor estimated sales of pasta meals based on petitioner’s purchases of bread. 

That is, the auditor was advised by an employee of petitioner that two slices of bread were served 

with each pasta meal sold by petitioner.  The auditor then totaled loaves of Italian bread 

purchased by petitioner during the test period by reviewing purchase invoices.  Petitioner 

purchased 110 loaves during the 90-day test period.  He then calculated the number of slices per 

loaf by purchasing a loaf of the same bread from the same bakery and simply counting the slices, 

less the end slices and less two percent for waste.  Total loaves purchased times slices per loaf 

divided by two slices per meal allowed the auditor to reach audited pasta meals sold during the 

test period. Average menu prices were then used to calculate audited sales of pasta meals during 

the test period of $7,820.83. 

35. The auditor determined soda sales largely by soda syrup purchased in bag-in-box 

containers by the restaurant during the test period.  The auditor estimated that one ounce of syrup 

produced six ounces of soda after carbonated water was added and estimated three ounces of ice 

per serving.  Serving portions of fountain soda were based on the cups sizes used at the 

restaurant.  Based on audit experience the auditor estimated that 60 percent of soda was sold in 

small cups (16 oz.), 30 percent in large cups (22 oz.), 6 percent in liter-sized pitchers (with 4 oz. 

of ice) and 4 percent in large 96 oz. pitchers (with 6 oz. of ice).  The auditor thus calculated the 

amount of fountain soda sold in various sizes and then used average menu prices to determine 

audited sales of soda during the test period.  The auditor used a five percent allowance for waste 
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and employee consumption in his calculations.  The auditor also determined sales of bottled soft 

drinks based on purchases and menu prices.  Calculated in this manner the Division determined 

sales of soft drinks during the audit period of $24,393.24 at the restaurant and $2,374.53 at the 

seasonal ice rink location.   

36. Petitioner’s coffee sales were determined on audit by totaling pounds of coffee 

purchased during the test period less a 20 percent waste allowance and estimating 100 cups of 

coffee per pound, which corresponds to an 8-ounce cup of coffee, multiplied by average selling 

prices. 

37. Following the BCMS conference, the audited coffee sales were adjusted by assuming 

coffee sales in 12-ounce cups instead of 8-ounce cups.  This assumption had the effect of 

reducing audited coffee sales by about one-third.  As so adjusted, audited sales of coffee during 

the test period were $4,995.27 at the restaurant and $12,736.68 at the ice rink location. 

38.  For chicken wings the Division totaled pounds of wings purchased during the test 

period, and based on discussions with a chicken wing supplier, estimated 7.5 wings per pound. 

After a two percent allowance for waste, the Division thus determined the total number of 

chicken wings sold during the test period.  Based on the menu prices and serving sizes and an 

estimated allocation of order type based on audit experience (e.g., 50 percent of orders deemed 

single orders, 35 percent double orders, etc.) the Division calculated a weighted average selling 

price per wing and thereby calculated audited chicken wing sales of $22,186.71 during the test 

period. 

39. Audited beer sales during the test period were calculated by totaling bottles of beer 

purchased during the test period, allowing 15 percent for waste, and multiplying that total by an 
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estimated selling price of $3.00 per bottle.  Petitioner’s menu did not list beer prices.  Total beer 

sales for the test period were $1,833.00. 

40. Candy sales were computed similarly.  Total units (i.e., single packages) of candy 

purchases  multiplied by an estimated selling price of $1.00.  A five percent allowance for waste 

was used. Total candy sales for the test period, all at the ice rink location, were $114.00. 

41.  Petitioner’s sales of soup, small salads, large salads, french fries and onion rings 

during the test period were based on estimates of sales of such items as provided to the auditor by 

petitioner during the audit. Such estimated sales were $6,208.20. 

42. Petitioner sold other items, such as tacos, fajitas, chicken fingers, and cheesecake, 

which were not included in the markup.  These other items were a small part of petitioner’s sales. 

43. After computing sales in the various categories for the three-month test period, the 

Division calculated error rates which were used to project the results of the test period markup to 

each of the sales tax periods comprising the three-year audit period.  The error rates were 

calculated by dividing audited test period sales by taxable sales as reported on petitioner’s sales 

tax return for the same period.  The Division calculated an error rate using the restaurant’s 

audited test period sales only and an error rate using the combined audited test period sales of the 

restaurant and ice rink location.  The restaurant/ice rink error rate was used for periods during 

which the ice rink location was operational (i.e., December -February).  The Division also 

presumed an inflation factor of four percent per year, which had the effect of reducing the error 

rate for earlier periods. 

44.  Mr. Gleason and Mr. Bielecki met with the Division’s auditor on October 8, 2004 to 

discuss the audit and the then-proposed assessment.  Following these discussions, the Division 
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made the inflation adjustment noted previously and an adjustment to account for employee 

consumption of fountain sodas. 

45. As noted previously, following a conciliation conference, the assessment was reduced 

to $54,415.32.  This reduction was based on two factors.  First, the Division allowed an overall 

two percent reduction in audited gross sales for the test period based on an allowance for 

customer use of discount coupons.  Additionally, as noted previously, audited coffee sales were 

reduced based on an increase in the serving size for coffee from 8 ounces to 12 ounces.  

46. During the audit period, petitioner gave away to its employees or threw away at the 

end of each day an average of two to three cooked pizzas. 

47. Pizza flour is an inexpensive item.  Petitioner paid about 20 cents per pound during 

the relevant period.  It is also easily subject to spoilage.  As a result, petitioner discarded dough 

for two to five large pizzas per day which was stretched but not used. 

48. Petitioner’s pasta meals were served with fresh Italian bread or, at the customer’s 

request, garlic bread.  Garlic bread was prepared using sub rolls.  If the customer chose Italian 

bread, the meal was generally served with two slices; however, if at the end of a loaf, three or 

four slices might be provided. 

49. Italian bread was also an inexpensive item for petitioner which spoiled quickly. 

Petitioner usually purchased one or two loaves of bread per day.  Any bread left over from the 

previous day was discarded. 

50. Petitioner sold both large and small submarine sandwiches.  Small subs were prepared 

on 12-inch rolls cut in half. Petitioner sold about two large subs to each small sub sold. 

51. Petitioner’s employees were allowed unlimited fountain sodas.  In addition, petitioner 

offered refills for fountain sodas for fifty cents.   
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52. Following the issuance of the statutory notices, the Division estimated petitioner’s 

sales based on its utility purchases.  Specifically, the Division multiplied petitioner’s utility 

expenses as reported on its federal returns by a utility factor derived from data contained in the 

2003 Restaurant Industry Operations Report published by the National Restaurant Association 

and Deloitte & Touche.  This calculation resulted in an estimate of gross sales for petitioner for 

the three- year period ended March 31, 2003 of $2,912,269.64.  Audited gross sales for the three-

year period at issue (September 1, 2000 through August 31, 2003), as adjusted by the conciliation 

order, are $2,935,176.00. 

53. Mr. Bielecki also performed an analysis using data contained in the 2003 Restaurant 

Industry Operations Report.  Mr. Bielecki compared petitioner’s costs for food and beverages to 

its sales as reported and sales as determined on audit.  Such analysis found that petitioner’s costs 

for food and beverage as a percentage of sales as reported fell within statistical norms, but that 

such costs as a percentage of audited sales fell outside statistical norms for similar 

establishments. 

CONCLUSIONS OF LAW 

A. It is well established that any person making taxable sales, i.e., a “vendor” under Tax 

Law § 1101(b)(8), “is required to maintain complete, adequate and accurate books and records 

regarding its sales tax liability and, upon request, to make the same available for audit by the 

Division” (Matter of ADGN, Inc., Tax Appeals Tribunal, February 6, 1997).  Tax Law  § 

1135(a) specifies that such records “shall include a true copy of each sales slip, invoice, receipt, 

statement or memorandum.”  

B. Here, it is undisputed that petitioner failed to maintain detailed cash register tapes 

during the audit period.  Since petitioner maintained no other records of individual sales, this 
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failure was a “clear violation” of Tax Law  § 1135(a) (see Matter of Goldner v. State Tax 

Commn., 70 AD2d 978, 418 NYS2d 477 [1979], lv denied 423 NYS2d 1025, 48 NY2d 608 

[1979]).  Petitioner’s records were thus inadequate for the purpose of conducting an audit to 

determine the accuracy of petitioner’s sales tax returns as filed (see Matter of Oak Beach Inn v. 

Wexler, 158 AD2d 785, 551 NYS2d 375 [1990]; Matter of Family Deli of Bellmore, Inc., Tax 

Appeals Tribunal, April 3, 1997).  Under such circumstances, the Division was authorized to use 

an estimated audit method, so long as such method was reasonably calculated to reflect the taxes 

due (see Matter of Ristorante Puglia, Ltd. v. Chu, 102 AD2d 348, 478 NYS2d 91, 93 [1984]). 

The test period purchase markup is well established as an acceptable audit method (see, e.g., 

Matter of Zorba Endicott Restaurant Corp. v. Chu, 126 AD2d 820, 510 NYS2d 315 [1987]). 

C. Petitioner concedes that, typically, the lack of detailed cash register tapes justifies the 

use of an estimate audit method, but asserts that the instant matter is not typical.  Specifically, 

petitioner contends that it had been advised by an employee of the Division of Taxation that it 

was not necessary to save detailed cash register tapes and that it relied on such advice to its 

detriment by not maintaining cash register tapes.  Under such circumstances, petitioner asserts, 

the Division should be estopped from using an estimate audit method and thus estopped from 

asserting liability against petitioner.  

This contention is rejected.  While under certain exceptional circumstances, equitable 

estoppel is available as a defense against government acts (see Matter of Harry’s Exxon Service 

Station, Tax Appeals Tribunal, December 6, 1988), petitioner has failed to meet its burden of 

establishing that any erroneous advice (or indeed any advice) was given relevant to the present 

matter.  Petitioner’s contention rests on the testimony of Mr. Gleason that he called the Buffalo 

office of the Division in July or August 2000 to request advice on whether he should maintain 
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tapes and that he was told during that call that maintaining detailed tapes was unnecessary. 

Petitioner did not identify the date of the call or the Division employee with whom he spoke and 

did not make any notes of the conversation.  Given the lack of detail regarding this conversation 

and the lack of any corroborative evidence (e.g., contemporaneous notes or a letter), it is 

concluded that Mr. Gleason’s testimony is insufficient to establish that the advice was given as 

claimed by petitioner.  Since, as a threshold matter a false misrepresentation is a necessary 

element of an estoppel claim (see Griesemer v. Bourst, 141 AD2d 919, 529 NYS2d 232 [1988]), 

the lack of proof of the alleged erroneous advice is fatal to petitioner’s equitable estoppel 

defense.3 

D. Where, as in the instant matter, resort to a test period markup audit is appropriate, the 

burden of proof lies with the taxpayer to show by clear and convincing evidence that the audit 

method was unreasonable or that the results were unreasonably inaccurate (see Matter of 

Meskouris Bros. v. Chu, 139 AD2d 813, 526 NYS2d 679 [1988]).  Here, petitioner raises 

several general objections to the reasonableness of the audit method and the accuracy of the audit 

result. 

Petitioner contends that the Division should have used its detailed register tapes from early 

2004 in its test period markup analysis in order to better ascertain the mix of items sold by 

petitioner during the audit period and thereby achieve a more accurate audit result.  Petitioner 

contends that it began to maintain detailed cash register tapes soon after the Division’s auditor 

3   It is noted that the recording of a purported phone conversation, played at the hearing, which was made in 

or about June 2007 and during which a Division employee apparently advises the caller (Mr. Gleason’s partner) that 

it is not necessary to maintain detailed cash register tapes provides little support to petitioner’s claim of erroneous 

advice in 2000.  Moreover, considering that neither of the individuals who participated in the taped conversation 

testified at the hearing, and that no other evidence to establish the authenticity of the recording was presented, it is 

concluded that petitioner has failed to establish the authenticity and accuracy of the recorded conversation as played 

at the hearing. 
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advised petitioner’s representative of the necessity of maintaining such tapes (see Finding of Fact 

“19”).  Petitioner further contends that such tapes were offered to the auditor during the course of 

the audit. The Division contends, however, that petitioner did not offer any such detailed tapes. 

The parties have presented sharply contrasting evidence on the question of whether 

petitioner offered detailed cash register tapes from a later period to the auditor.  Petitioner has 

repeatedly asserted that such tapes were offered and presented the testimony of Mr. Gleason and 

petitioner’s representative during the audit, Mr. Bielecki, in support of this position. 

Additionally, Mr. Bielecki’s letter dated February 7, 2004 states “you have been given two 

months of complete cash register tapes.”  In stark contrast, the Division’s auditor testified that no 

such detailed tapes were offered or provided during the audit and the auditor’s letter dated 

February 13, 2004, sent in response to Mr. Bielecki’s February 7, 2004 letter, states, in part, “the 

tapes which were provided for my review were summary tapes.”  No detail tapes were offered at 

the hearing. 

In light of such sharply conflicting testimony and considering no such tapes were offered in 

evidence at the hearing (which would have established their existence), it is concluded that 

petitioner has not met its burden of proof on the factual question of whether detailed tapes were 

offered to the auditor.  Thus the question of whether the Division improperly failed to consider 

such tapes is moot.  

Petitioner also contends that the Division improperly failed to interview Mr. Gleason to 

gain an accurate understanding of petitioner’s business.  This contention is inconsistent with the 

facts.  The Division’s auditor met with Mr. Gleason and Mr. Bielecki on October 8, 2004, prior 

to the issuance of the statutory notices to discuss the audit and the proposed deficiency (see 

Finding of Fact “44”).   Mr. Gleason had the opportunity to discuss the operation of the business 
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at that meeting.  Indeed, the Division made adjustments to the proposed assessment based on the 

discussions with Mr. Gleason and Mr. Bielecki at the meeting.  Additionally, it is noted that there 

is no evidence in the record to suggest that the auditor ignored or failed to respond to any 

requests to meet with Mr. Gleason or his representative during the audit.   

Related to its claim that the Division improperly failed to get input from Mr. Gleason, 

petitioner objects to the auditor’s use of audit experience in various aspects of the audit.  It is 

well established, however, that the Division may use its experience in auditing other similar 

businesses in conducting audits (see Matter of Giordano v. State Tax Commn., 145 AD2d 726, 

535 NYS2d 255 [1988]).  This objection is thus without merit.   

Petitioner also contends that the markup audit was unreasonable because the results fell 

outside statistical norms for the cost of food and beverages as a percentage of sales for similar 

restaurants.  This contention is rejected.  Where, as here, use of an estimate method is justified 

the Division “cannot be required to compute the tax owed with a high degree of precision or be 

held to ensure that the amount arrived at accords with statistical norms” (Matter of Meskouris 

Brothers v. Chu, 139 AD2d 813, 526 NYS2d 679, 680 [1988]), as any imprecision in the audit 

results ultimately derive from petitioner’s failure to maintain records in accordance with Tax 

Law §1135(a) (see e.g. Matter of Lombard v. Commr. of Taxation and Finance, 197 AD2d 

799, 602 NYS2d 972 [1993]).  In any event, it is noted that the audit results herein appear to be 

consistent with at least one statistical measure (see Finding of Fact “52”). 

E. With respect to the specific audited markups on purchases, the record shows that the 

following adjustments are warranted: 

1. The Division’s use of Italian bread purchases to estimate pasta sales was unreasonable. 

The record shows that Italian bread was a low-cost, high-waste item (see Finding of Fact “49”). 
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Accordingly, the correlation between bread purchases and pasta sales, the basis of the Division’s 

use of such purchases, is weak.  Clearly it would have been more reasonable for the Division to 

estimate sales of pasta meals based on pasta purchases.  Where a sales tax methodology is shown 

to be unreasonable, the taxpayer need not prove the proper amount of the assessment (see Matter 

of Paladino, Tax Appeals Tribunal, June 30, 1994).  The Division is therefore directed to adjust 

its audited test period sales by eliminating from such calculations all audited sales of pasta meals. 

2. Petitioner has established, through the testimony of Mr. Gleason, that it discarded or 

gave away an average of 2.5 pizzas per day and that it discarded as waste or spoilage flour 

equivalent to an average of 3.5 pizzas per day (see Findings of Fact “46” and “47”).  The 

Division is thus directed to modify its calculation of pizza sales by substituting a waste factor of 

6 pounds of flour per day over the 90-day test period in place of the 2 percent waste factor used 

previously. 

3.  Petitioner has established through the testimony of Mr. Gleason that it sold two large 

submarine sandwiches to every small (see Finding of Fact “50”). The Division is directed to 

modify its calculation of such sales accordingly. 

F. Petitioner has failed to show that any other adjustments to the audit are warranted. 

Petitioner’s contention that it used pizza boxes to deliver subs and wings was not quantified, and 

even if it were, the impact of a change to take-out pizza sales on total audited pizza sales would 

likely be insignificant, as audited pizza sales were ultimately premised on pizza flour purchases. 

Any decrease in take-out pizza sales would thus necessarily result in an increase in eat-in pizza 

sales. While allowances have been made for employee consumption of food and drink, petitioner 

has offered no evidence to show that any additional allowances are appropriate.  Additionally,  it 

is noted that an allowance was made for discount coupon usage in the conciliation orders. 
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Petitioner offered no evidence to show that any additional allowance is justified.  Finally, it is 

noted that petitioner has failed to prove its undocumented claim of 50 percent waste of coffee. 

G. The Division asserted penalty herein pursuant to Tax Law § 1145(a)(1)(i) and (vi).  Tax 

Law § 1145(a)(1)(i) states that any person failing to file a return or pay over any sales or use tax 

“shall” be subject to a penalty.  This penalty may be canceled if the failure was “due to 

reasonable cause and not due to willful neglect” (Tax Law § 1145[a][1][iii]).  Consistent with 

this statute, the Division’s regulations provide that penalty imposed under Tax Law § 

1145(a)(1)(i) “must be imposed unless it is shown that such failure was due to reasonable cause 

and not due to willful neglect” (20 NYCRR 2392.1[a][1]). 

Tax Law § 1145(a)(1)(vi) states that any person who omits from the total amount of tax 

required to be shown on a sales tax return an amount which is in excess of 25 percent of such 

total amount “shall be subject to a penalty equal to ten percent of the amount of such omission.” 

Like the penalties imposed under Tax Law § 1145(a)(1)(i), penalties imposed under section 

1145(a)(1)(vi) must be remitted if the failure was due to reasonable cause and not due to willful 

neglect.   

Petitioner argues for abatement of penalty based on a claimed absence of any substantial 

underreporting of sales and a technical failure to maintain detailed cash register tapes, which 

should be excused given the purported bad advice provided to petitioner by the Division.  As to 

these arguments, this determination has concluded that petitioner failed to prove that bad advice 

was given to petitioner as claimed (see Conclusion of Law “C”); hence the failure to maintain 

detailed cash register tapes remains “unexcused.”  Further, while this determination has made 

certain adjustments to the audit results, the underrepporting of tax revealed by the audit remains 

substantial. Accordingly, penalties are properly sustained. 



 

-19

H. The petitions of  396 Pearl, Inc., and Donald Gleason, as officer, are granted to the 

extent indicated in Conclusion of Law “E.”  The petitions are in all other respects denied.  The 

Division of Taxation is directed to modify the notices of determination dated January 3, 2005 and 

January 27, 2005, as modified by the conciliation orders dated December 16, 2005, in accordance 

with Conclusion of Law “E.”  As so modified, the notices are sustained. 

DATED: Troy, New York
       January 24, 2008 

/s/ Timothy J. Alston                         
ADMINISTRATIVE LAW JUDGE  
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