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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                     In the Matter of the Petition :

 of :

          ELEGANT AFFAIRS, INC. : 

for Revision of a Determination or for Refund of Sales : 
and Use Taxes under Articles 28 and 29 of the Tax Law 
for the Period September 1, 2002 through May 31, 2005.   : ORDER 
______________________________________________ DTA NOS. 821874 

AND 821875
                     In the Matter of the Petition :

 of : 

ANDREA CORREALE : 

for Revision of a Determination or for Refund of Sales : 
and Use Taxes under Articles 28 and 29 of the Tax Law 
for the Period June 1, 2003 through May 31, 2005. : 
______________________________________________ 

 Petitioner Elegant Affairs, Inc., filed a petition for revision of a determination or for 

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the period September 

1, 2002 through May 31, 2005. 

Petitioner Andrea Correale filed a petition for revision of a determination or for refund of 

sales and use taxes under Articles 28 and 29 of the Tax Law for the period June 1, 2003 through 

May 31, 2005. 

On October 5, 2010, the Division of Tax Appeals issued notices of intent to deny petition 

pursuant to 20 NYCRR 3000.9. Each notice advised that the parties were afforded a period of 30 

days, or until November 4, 2010, within which to file written responses to the notice, which date 

commenced the 90-day period for issuance of this order (20 NYCRR 3000.5[d]).  On 
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November 4, 2010, the Division of Taxation, by its representative, Daniel Smirlock, Esq. 

(Michael J. Hall), submitted an affidavit and other documents in support of denial of both 

petitions. Petitioner Andrea Correale, appearing pro se and on behalf of the corporation, did not 

submit a response in opposition to the denial.1   After due consideration of the documents and 

arguments submitted by the Division, Winifred M. Maloney, Administrative Law Judge, renders 

the following order. 

ISSUE 

Whether petitioners are bound by the terms of the stipulation by which the parties agreed 

to be bound by the Article 78 proceeding filed in the Matter of Elegant Affairs, Inc. (Tax 

Appeals Tribunal, March 13, 2008). 

FINDINGS OF FACT 

1. During all relevant periods, petitioner Elegant Affairs, Inc. (Elegant Affairs) was an off-

premise caterer that, in addition to selling food and beverages and preparing the food and 

beverages sold, also rented party equipment and other party paraphernalia to its customers. 

Petitioner Andrea Correale was the corporation’s president during all relevant periods.  Ms. 

Correale continues to be Elegant Affairs’ president. 

2. After conducting a sales and use tax audit of the corporation, the Division of Taxation 

(Division), on February 6, 2004, issued a Notice of Determination to Elegant Affairs asserting 

sales and use taxes due in the amount of $46,968.43 plus penalty and interest for the period 

June 1, 1999 through February 28, 2002.  On March 1, 2004, the Division issued notices of 

1   Although a letter, dated November 10, 2010, indicated that Moritt Hock Hamroff & Horowitz, LLP (Lee 

Mendelson, Esq., of counsel) was no longer representing petitioners, and that Verner Simon, PC (Paul Verner, Esq., 

of counsel) was substituted as petitioners’ counsel, valid powers of attorney appointing Mr. Verner as petitioners’ 

representative were never submitted. 
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determination to Ms. Correale and Scott Schneider, each of which assessed additional sales and 

use taxes in the amount of $24,075.76, plus penalty and interest for the period December 1, 2000 

through February 28, 2002.  These notices of determination indicated that Ms. Correale and Mr. 

Schneider were being held liable as officers or responsible persons of the corporation. 

3. After a conciliation conference, the Bureau of Conciliation and Mediation Services 

(BCMS) issued a Conciliation Order that reduced the assessment against Elegant Affairs from 

$46,968.43 to $45,018.87, plus penalty and interest computed at the applicable rate.  Conciliation 

orders were also issued to Ms. Correale and Mr. Schneider, which reduced the assessments 

against each of them from $24,075.76 to $22,296.20, plus penalty and interest computed at the 

applicable rate. 

4. Thereafter, Elegant Affairs, Ms. Correale and Mr. Schneider filed petitions with the 

Division of Tax Appeals, to which DTA numbers 820600, 820599 and 820601, respectively, 

were assigned.  The following issues were raised in each of those petitions: whether the Division 

properly assessed sales and use taxes upon the purchases and rentals of certain equipment and 

supplies by Elegant Affairs that were subsequently provided to its customers; whether the 

Division properly assessed sales and use taxes upon the corporation’s purchases and installations 

of certain improvements to its business premises, and whether penalties assessed by the Division 

should be abated.2   Getzel, Schiff & Ross, LLP (Jeffrey A. Getzel, CPA), represented the 

corporation, Ms. Correale and Mr. Schneider at the two-day consolidated hearing held in 

February 2006.  

2   Neither Ms. Correale nor Mr. Schneider contested the Division’s determination that each was an officer 

or responsible person of Elegant Affairs during the period December 1, 2000 through February 28, 2002. 
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5. After the consolidated hearing, Administrative Law Judge Brian L. Friedman issued a 

determination on February 8, 2007, which cancelled a total of $255.00 in tax assessed on two 

invoices (dated February 14, 2001 and March 19, 2001) for the installation of a mud and tile 

floor at the business premises because the installation was a capital improvement within the 

meaning of Tax Law § 1101(b)(9)(i), but otherwise denied the petitions of Elegant Affairs, Ms. 

Correale and Mr. Schneider.  Specifically, in his determination, Judge Friedman rejected their 

assertion that certain classes of equipment (e.g., portable ovens, glassware racks, serving bowls, 

and trays) that Elegant Affairs purchased for its business should be treated as used by it in 

providing a catering service while other classes of equipment (e.g., tents, portable dance floors, 

china, flatware, glasses, and linens) should be treated as rented to its customers for their use.  He 

determined that Elegant Affairs was a caterer, and all of the equipment in question was subject to 

the provisions of 20 NYCRR 527.8(f)(2)(i).  After reviewing the circumstances surrounding the 

corporation’s acquisition and installation of a freezer, tile and floor drains, flooring, sound and 

video equipment, a security system, steam kettles, a braiser, and a sink, Judge Friedman 

determined that none of these constituted capital improvements as defined in Tax Law § 

1101(b)(9)(i) that would be exempt from sales tax.  Lastly, he determined that penalties under 

Tax Law § 1145(a)(1) were properly imposed. 

6. Elegant Affairs, Ms. Correale and Mr. Schneider filed an exception to the 

administrative law judge’s determination.  Morritt Hock Hamroff & Horowitz, LLP (Steven 

Horowitz, Esq., and Lee J. Mendelson, Esq., of counsel) represented the corporation, Ms. 

Correale and Mr. Schneider on that exception. 

7. The Division conducted a second field audit of the corporation’s sales and use tax 

liability for the period September 1, 2002 through May 31, 2005 and determined that Elegant 
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Affairs failed to pay the appropriate sales and use tax on purchases used to provide catering 

services for that period.  As a result of its audit, the Division issued a Notice of Determination 

(notice no. L-027596865-2), dated August 17, 2006, to Elegant Affairs asserting additional sales 

and use tax due in the amount of $30,222.57 plus interest for the period September 1, 2002 

through May 31, 2005.  On August 18, 2006, the Division issued a Notice of Determination 

(notice no. L-027603960-2) to Ms. Correale asserting additional sales and use tax due in the 

amount of $22,094.86 plus interest for the period June 1, 2003 through May 31, 2005. 

8. On September 11, 2007, Elegant Affairs and Ms. Correale filed petitions with the 

Division of Tax Appeals, to which DTA numbers 821874 and 821875, respectively, were 

assigned.  The issue raised in each of these petitions was whether the Division properly assessed 

sales and use taxes upon the purchases and rentals of certain equipment and supplies by Elegant 

Affairs that were subsequently provided to its customers.  Each petition also stated that the 

petitioner’s goal was to have the current matter linked to the final results in the Matter of 

Elegant Affairs, Inc., Andrea Correale and Scott Schneider (DTA Nos. 820600, 820599, and 

820601, respectively). 

9. On December 10, 2007, Administrative Law Judge Winifred M. Maloney was assigned 

to the Matter of Elegant Affairs, Inc. (DTA No. 821874), and the associated Matter of Andrea 

Correale (DTA No. 821875).  On February 1, 2008, Administrative Law Judge Maloney 

conducted a prehearing conference call with petitioners’ former representative, Mr. Mendelson, 

and the Division’s representative, Michael J. Hall.  At that time, since the issue raised in the 

current associated matters was one of the issues addressed in the prior associated matters, the 

representatives’ requested that the instant associated matters be held in abeyance until the Tax 
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Appeals Tribunal rendered its decision in the prior cases (Matter of Elegant Affairs, Inc., 

Andrea Correale and Scott Schneider [DTA Nos. 820599, 820600 and 820601]) was granted. 

10. On March 13, 2008, the Tax Appeals Tribunal issued a decision in the Matter of 

Elegant Affairs, Inc., Andrea Correale and Scott Schneider that denied their exception and 

affirmed Judge Friedman’s determination on all issues, including his determination that the 

purchases and rentals of equipment from third-party vendors were not for resale and that the 

Division properly imposed sales and use tax on all such transactions. 

11. Additional prehearing conference calls were held on March 28, 2008 and April 28, 

2008 and Mr. Mendelson requested additional time to review whether or not his clients were 

going to file an Article 78 petition in the earlier matters. 

12.  By letter dated May 12, 2008, Mr. Mendelson notified the Division of Tax Appeals 

that the parties agreed to be bound by the Article 78 proceeding filed in Matter of Elegant 

Affairs, Inc. (Tax Appeals Tribunal, March 13, 2008).  Mr. Mendelson, in his letter, stated, in 

pertinent part, as follows: 

This is to confirm the agreement reached between our office as counsel for 
Elegant Affairs, Inc. et al., DTA Nos. 821874 and 821875 and Michael Hall, Law 
Clerk, on behalf of the Department of Taxation and Finance that the parties have 
agreed that with respect to [DTA Nos. 821874 and 821875] to be bound by the 
determination rendered in an Article 78 proceeding with respect to DTA Nos. 
820599, 820600 and 820601. 

Mr. Hall was copied on this letter.  

May 12, 2008 e-mail communications between the representatives and May 13, 2008 e-

mail communications from the representatives to Tina Kane, Division of Tax Appeals Hearing 

Support Unit, also confirmed that petitioners and the Division stipulated to be bound by the 

Article 78 decision in the prior cases.  At the joint request of the parties, the current matters were 
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held in abeyance until such time as a decision was rendered in the Article 78 proceeding in the 

prior cases. 

13. On July 9, 2008, Elegant Affairs, Ms. Correale and Mr. Schneider filed an Article 78 

proceeding in the Matter of Elegant Affairs, Inc. (Tax Appeals Tribunal, March 13, 2008).  Mr. 

Mendelson represented the parties in their Article 78 application.  Their verified petition 

challenged the decision of the Tax Appeals Tribunal upholding the Division’s assessment of 

additional sales and use taxes for the period June 1, 1999 through February 28, 2002.  In the 

petition, they argued, among other things, that the assessments were erroneous because they were 

not based upon “retail sales” within the meaning of Tax Law § 1101(b)(4)(i), but rather 

concerned rental property that qualified for a tax exemption pursuant to Tax Law § 1101(b)(9)(i). 

14. On October 14, 2008, respondents, Commissioner of Taxation and Finance and Tax 

Appeals Tribunal of the State of New York, served a verified answer and return.  Subsequently, 

the Third Department confirmed that issue had been joined and instructed Elegant Affairs, Ms. 

Correale and Mr. Schneider to perfect the proceeding.  Because the Article 78 proceeding was 

never perfected, on May 5, 2010, a Motion to Dismiss for Failure to Prosecute was filed with the 

Appellate Division, Third Department, by the Attorney General’s Office.  No papers were filed in 

opposition to the Motion to Dismiss for Failure to Prosecute.  On June 24, 2010, the Article 78 

proceeding was dismissed for failure to prosecute, and the Decision and Order on Motion was 

entered. 

15. On August 3, 2010, the Division of Taxation forwarded stipulations of discontinuance 

in the instant matters to petitioners’ former representative for execution.  To date, no stipulations 

of discontinuance have been submitted to the Division of Tax Appeals. 
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16. On October 5, 2010, Judge Maloney issued notices of intent to deny petition pursuant 

to 20 NYCRR 3000.9.  Each notice stated as follows: 

You are hereby notified of our intent to deny the petition in the above-
referenced matter. 

By letter dated May 12, 2008, the parties in the above-referenced matter 
jointly notified the Division of Tax Appeals that they agreed to be bound by the 
Article 78 proceeding filed in the Matter of Elegant Affairs, Inc., et al, Tax 
Appeals Tribunal, March 13, 2008.  On June 24, 2010, the Article 78 proceeding 
was dismissed for failure to prosecute.  On August 3, 2010, the Division of 
Taxation forwarded a stipulation of discontinuance to petitioner’s representative 
for execution.  To date, no stipulation of discontinuance has been submitted to the 
Division of Tax Appeals. 

Pursuant to § 3000.9 of the Rules of Practice and Procedure of the Tax 
Appeals Tribunal, the parties shall have thirty days from the date of this Notice to 
submit written comments on the proposed denial. 

CONCLUSIONS OF LAW 

A. The Rules of Practice and Procedure of the Tax Appeals Tribunal (20 NYCRR, Part 

3000) provide rules intended “to afford the public both due process of law and the legal tools 

necessary to facilitate the rapid resolution of controversies” (20 NYCRR 3000.0[a]).  Among 

these legal tools is the stipulation for hearing which is intended to narrow the issues and thereby 

promote the expeditious and efficient resolution of matters before the Division of Tax Appeals 

(Matter of American Airlines, Tax Appeals Tribunal, February 1, 2007).  Stipulations are 

generally binding on the parties as stated in section 3000.11(e) of the regulations as follows: 

A stipulation shall be treated, to the extent of its terms, as a conclusive admission 
by the parties to the stipulation, unless otherwise permitted by the tribunal, 
administrative law judge or presiding officer, or agreed upon by the parties.  The 
tribunal, administrative law judge or presiding officer will not permit a party to a 
stipulation to qualify, change or contradict a stipulation in whole or in part, except 
where justice requires.  A stipulation and the admissions therein shall be binding 
and have effect only in the pending proceeding and not for any other purpose, and 
cannot be used against any of the parties thereto in any other proceeding. 
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B. In the instant matters, the parties, by their duly appointed representatives, negotiated 

their agreement to be bound by the outcome of the Article 78 proceeding filed in Matter of 

Elegant Affairs, Inc. (Tax Appeals Tribunal, March 13, 2008).  This agreement was made at the 

request of petitioners because the relevant facts and issue, whether the Division properly assessed 

sales and use taxes upon purchases and rentals of certain equipment and supplies by Elegant 

Affairs that were subsequently provided to its customers, were the same as the facts and one of 

the issues in the prior matters (DTA Nos. 820599, 820600 and 820601).  Their stipulation to be 

bound by the outcome in the prior matters was set forth in the May 12, 2008 letter to the Division 

of Tax Appeals, and was further confirmed by the e-mails of May 12, 2008 and May 13, 2008. 

Since the parties had legal capacity to negotiate, did in fact freely negotiate, and reduced their 

stipulation to writing, the May 12, 2008 stipulation is binding on the parties (see Matter of 

American Airlines). 

C. An Article 78 proceeding was filed in the Matter of Elegant Affairs, Inc. by Elegant 

Affairs, Ms. Correale and Mr. Schneider on July 9, 2008.  By Decision and Order on Motion, 

decided and entered on June 24, 2010, the Article 78 proceeding in the Matter of Elegant 

Affairs, Inc. was dismissed for failure of prosecution.  Since the relevant facts and issue in the 

instant matters are the same as the facts and one of the issues decided in Matter of Elegant 

Affairs, Inc. and petitioners’ Article 78 proceeding in those related cases has been dismissed for 

failure to prosecute, the current matters must be resolved based upon the Tribunal’s decision in 

Matter of Elegant Affairs. As noted above, the Tribunal, in Matter of Elegant Affairs, 

affirmed, among other things, the Administrative Law Judge’s determination that the purchases 

and rentals of equipment from third-party vendors were not for resale and that the Division 

properly imposed sales and use tax on all such transactions.  Therefore, in accordance with the 
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Tribunal decision in the related matter, the Division properly imposed sales and use tax on 

Elegant Affairs’ purchases of certain equipment and supplies used to provide catering services 

for the period September 1, 2002 through May 31, 2005 (see Matter of Elegant Affairs). 

D. The petitions of Elegant Affairs, Inc., and Andrea Correale are denied and the notices 

of determination, dated August 17, 2006 and August 18, 2006, respectively, are sustained. 

DATED: Troy, New York
       January 20, 2011 

/s/   Winifred M. Maloney                    
ADMINISTRATIVE LAW JUDGE 
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