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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

               In the Matter of the Petition  :

 of  :

            IZHAK SURIZON                       : ORDER                   
DTA NO. 823547 

for Revision of a Determination or for Refund  : 
of Tax on Cigarettes and Tobacco Products 
under Article 20 of the Tax Law for the Period  : 
Ended April 27, 2009.                                                    

Petitioner, Izhak Surizon, filed a petition for revision of a determination or for refund of tax 

on cigarettes and tobacco products under Article 20 of the Tax Law for the period ended 

April 27, 2009. 

Petitioner, by his representative, David L. Silverman, Esq., brought a motion dated June 30, 

2010 seeking summary determination in the above-referenced matter pursuant to Tax Law § 

2006(6) and sections 3000.5 and 3000.9(b) of the Rules of Practice and Procedure of the Tax 

Appeals Tribunal.  Together with the Notice of Motion, petitioner filed an affirmation of Mr. 

Silverman, an affidavit of Mr. Surizon, a memorandum in support of the motion and one attached 

exhibit.1 

The Division of Taxation, by its representative Daniel Smirlock, Esq. (Maria DiCostanzo, 

Esq., of counsel), filed a memorandum dated August 30, 2010, and one attached exhibit, in 

opposition to petitioner’s motion and in support of its cross-motion seeking a stay of all 

proceedings in this matter pending final decision on a matter concerning the same issue as is 

1   The exhibit is a Stipulation and Order of Settlement and Discontinuance of Action in Rice v. Izahk 

Surizon (Index No. 09-007378; Nassau County Supreme Court, Galasso, JSC) dated October 16, 2009 
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presented herein, but involving a different taxpayer, which is currently on appeal to the United 

States Court of Appeals for the Second Circuit.2 

Petitioner submitted a memorandum in reply dated September 6, 2010 to the Division’s 

memorandum in opposition to petitioner’s motion for summary determination and in opposition 

to the Division’s cross-motion. Accordingly, the 90-day period for the issuance of this order 

began on September 6, 2010. 

After due consideration of the motion papers, affirmation, affidavit, exhibits, and all 

pleadings and proceedings had herein, Dennis M. Galliher, Administrative Law Judge, renders 

the following order. 

ISSUE 

Whether petitioner has established that there are no material and triable issues of fact and 

that the law and the facts presented mandate a determination as a matter of law in his favor 

cancelling a Notice of Determination assessing penalty under Tax Law § 481(1)(b)(i). 

FINDINGS OF FACT 

1. As the result of a “sting” operation conducted jointly by the Nassau County Police 

Department and the Petroleum, Alcohol and Tobacco Bureau (PATB) of the Division of 

Taxation (Division) petitioner, Izhak Surizon, was arrested and arraigned on April 27, 2009 on 

felony and misdemeanor charges of tax evasion and possession, transportation and sale of 

unstamped or unlawfully stamped cigarettes.  As set forth in the petition, the specific charges 

were: 

i) Tax Law § 1814(a)(former [2]) – ([Willful attempt to evade/defeat tax] – 
Class E Felony); 

2   The exhibit is a copy of the Notice of Appeal in Abuzaid v. Woodward (Case 08-CV-1213-LEK-RFT) 

dated March 19, 2010. 
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ii) Tax Law § 1814(former [e][2]) – ([Willfully Possess/Transport/Sell 30k 
+ Unstam] – Class D Felony); 

iii) Tax Law § 1814(former [a][1]) – ([Attempt to Evade Payment of 
Cigarette/Tobacco] – Class A Misdemeanor); 

iv) Tax Law § 1814(former [a][1]) – ([Attempt to Evade Payment of 
Cigarette/Tobacco] – Class A Misdemeanor).3 

2. The conduct underlying these charges concerned petitioner’s alleged purchase of 

cigarettes from undercover law enforcement officers from PATB bearing what petitioner 

believed to be counterfeit New York State sales tax stamps, thereby enabling petitioner to sell 

such cigarettes without the required sales and excise taxes having been collected and remitted 

thereon. 

3.  On October 16, 2009 petitioner pled guilty in Nassau County to two Class A 

misdemeanor counts of Attempt to Evade Payment of Cigarette/Tobacco Taxes in violation of 

Tax Law § 1814(former [a][1]). 

4. Petitioner entered into a “Stipulation and Order of Settlement and Discontinuance of 

Action” (Stipulation) dated and signed October 16, 2009 by petitioner, his counsel in the criminal 

matter and counsel for the Nassau County District Attorney’s Office.  The Stipulation, in turn 

signed by Hon. John M. Galasso, JSC, on October 21, 2009 and entered by the Nassau County 

Clerk on October 22, 2009, reflects petitioner’s agreement to pay the sum of $324,480.00 to the 

Nassau County District Attorney’s Civil Forteiture Bureau in settlement of Rice v. Izhak 

Surizon, Index No. 09-007378. 

3   The specific charges set forth above are as presented in the petition and in the affirmation accompanying 

the subject motion as having been taken verbatim from the Certificate of Disposition in the criminal matter.  A copy 

of the Certificate of Disposition was not included as part of the record on this motion. 
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5. On February 1, 2010, the Division issued to petitioner a Notice of Determination (Notice 

No. L-033286022) assessing penalty in the amount of $503,200.00 pursuant to Tax Law § 

481(1)(b).  The notice states, in its computation section, that “[o]n 04/27/09, you were found to 

be in possession of unstamped or unlawfully stamped cigarettes, and/or untaxed tobacco 

products.”4 

6. Petitioner challenged the Notice of Determination by filing a petition with the Division 

of Tax Appeals.  In addition to the other bases for relief set forth in the petition and on this  

motion, Paragraph 4 of the petition states, with regard to petitioner’s guilty plea in Nassau 

County Supreme Court to the two misdemeanor counts of Attempt to Evade Payment of 

Cigarette/Tobacco Taxes per Tax Law § 1814(former [a][1]), the following: 

4. In the course of his plea, Petitioner never admitted that he possessed, 
transported or sold any unstamped or improperly stamped cigarettes, which 
is a prerequisite to the imposition of the penalty in question.  The only 
charge which Petitioner admitted to, in a plea, was that of attempt, which 
clearly cannot be the basis for the imposition of a penalty under Tax Law § 
481(1)(b). 

Paragraph 5 of the petition, which addresses the Stipulation, states that “[n]owhere in the 

Stipulation did Petitioner admit to any criminal wrongdoing, much less to the actions upon which 

the Department has predicated its imposition of the penalty under Tax Law § 481(1)(b).”  A copy 

of the transcript of petitioner’s plea allocution in Nassau County Supreme Court is not a part of 

the record on this motion. 

4   On or about December 29, 2009, i.e., prior to the issuance of the Notice of Determination, the Division 

issued to petitioner a Notice and Demand for Payment denominated “Assessment ID: L-033137183-1” per desk audit 

“Audit ID X984452397,” upon the stated premise that “[o]n 04/27/09, you were found to be in possession of 

unstamped or unlawfully stamped cigarettes, and /or untaxed tobacco products.”  Petitioner challenged this Notice 

and Demand in Nassau County Supreme Court by Order to Show Cause dated January 8, 2010 seeking a temporary 

restraining order enjoining collection since petitioner had not, by such Notice, been afforded a right to a hearing. 

This challenge was settled by the Division’s January 12, 2010 withdrawal of the Notice and Demand.  A copy of the 

Notice and Demand, though described in the petition, was not included as part of the record on this motion. 
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7. Paragraph 8 of the petition also asserts that, even if petitioner had been in possession of 

all (i.e., the full quantity) of the contraband cigarettes as alleged by the Division, the penalty as 

calculated under the terms of Tax Law § 481(1)(b)(i) “could not begin to approach the $503,200 

figure” assessed herein by the Division.  The Division’s answer to the petition states, in response 

to this allegation, that petitioner “purchased no less than 2,521 cartons of cigarettes in unstamped 

or unlawfully stamped packages . . . .”  (Emphasis added.) 

8. Petitioner’s motion challenges the Division’s assessment of penalty on the basis that 

such assessment is not a civil penalty but rather operates as a criminal or quasi-criminal penalty 

the imposition of which subsequent to a criminal prosecution for the same conduct violates 

petitioner’s right to be free of multiple prosecutions and punishments for the same offense under 

the Double Jeopardy clause of the Fifth Amendment to the United States Constitution.  Petitioner 

asserts this argument in its own right, and also upon the basis of res judicata and collateral 

estoppel. In this latter regard, petitioner relies upon the federal district court decision in Abuzaid 

v. Woodward (US Dist Ct, ND NY, February 19, 2010, Kahn, J., motion for reconsideration 

denied US Dist Ct, ND NY, May 12, 2010, Kahn, J., appeal pending 08-CV-1213-LEK-RFT, 

May 10, 2010).  Petitioner maintains that the issue of whether the Division may impose 

successive penalties under Tax Law § 1814 and Tax Law § 481(1)(b)(i), as here, was presented 

in Abuzaid and resulted in a final decision on the merits adverse to the Division which was a 

party in that case.  Petitioner posits that his case and Abuzaid are factually and legally 

indistinguishable and that, in light of the result in Abuzaid, the Division is precluded from 

relitigating the issue of such multiple successive penalty imposition under the principle of 

collateral estoppel (known also as issue preclusion) and from litigating its claim against 

petitioner under the principle of res judicata (known also as claim preclusion).    
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CONCLUSIONS OF LAW 

A. Any party appearing before the Division of Tax Appeals may bring a motion for 

summary determination as follows: 

Such motion shall be supported by an affidavit, by a copy of the pleadings 
and by other available proof.  The affidavit, made by a person having knowledge 
of the facts, shall recite all material facts and show that there is no material issue 
of fact, and that the facts mandate a determination in the moving party’s favor. 
The motion shall be granted if, upon all papers and proof submitted, the 
administrative law judge finds that it has been established sufficiently that no 
material and triable issue of fact is presented and that the administrative law judge 
can, therefore, as a matter of law, issue a determination in favor of any party.  The 
motion shall be denied if any party shows facts sufficient to require a hearing of 
any material and triable issue of fact (20 NYCRR 3000.9[b][1]; see also Tax Law 
§ 2006[6]). 

B.  The standard with regard to a motion for summary determination has been set forth 

numerous times.  A motion for summary determination made before the Division of Tax Appeals 

is “subject to the same provisions as motions filed pursuant to section three thousand two 

hundred twelve of the CPLR.” (20 NYCRR 3000.9[c]; see also Matter of Service Merchandise, 

Co., Tax Appeals Tribunal, January 14, 1999.)  Summary determination is a “drastic remedy and 

should not be granted where there is any doubt as to the existence of a triable issue” (Moskowitz 

v. Garlock, 23 AD2d 943, 944 [1965]; see Daliendo v. Johnson, 147 AD2d 312 [1989]). 

Because it is the “procedural equivalent of a trial” (Museums at Stony brook v. Village of 

Patchogue Fire Dept., 146 AD2d 572, 573 [1989]), undermining the notion of a “day in court,” 

summary determination must be used sparingly (Wanger v. Zeh, 45 Misc 2d 93, 94 [1965], affd 

26 AD2d 729 [1966]).  If any material facts are in dispute, if the existence of a triable issue of 

fact is “arguable,” or if contrary inferences may be reasonably drawn from the undisputed facts, 

the motion must be denied (see Gerard v. Inglese, 11 AD2d 381 [1960]). 
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C. Tax Law § 471(1) imposes a tax on all cigarettes possessed in New York State for 

purposes of sale.  Although it is the intent of the law that the ultimate incidence of the cigarette 

tax will fall upon the consumer, the tax is paid by licensed cigarette agents who purchase 

cigarette tax stamps from the Division’s designated bank and affix such stamps on individual 

packages of cigarettes as evidence of payment (see 20 NYCRR 74.1[b]).  All cigarettes within 

this state are presumed subject to tax under Tax Law § 471 until the contrary is established (see 

Tax Law § 471[1]). 

D.  Tax Law § 481(1)(b)(i) provides, in pertinent part, as follows: 

In addition to any other penalty imposed by this article, the commissioner (A) may 
impose a penalty of not more than one hundred fifty dollars for each two hundred 
cigarettes, or fraction thereof, in excess of one thousand cigarettes in unstamped 
or unlawfully stamped packages in the possession or under the control of any 
person . . . . 

E. Upon review of all of the documents presented in the present matter, it is clear that there 

exist material facts that are in dispute, and thus it is not appropriate to resolve this matter by 

summary determination.  In this regard petitioner, as the proponent of summary determination, 

sets forth allegations of fact and error in his petition that give rise to the disputed facts.  First, by 

disputing the fact of his possession or control over the cigarettes in question, petitioner disputes 

the conduct that is the underlying premise for the imposition of the penalty in question.  The 

record on this motion contains nothing, including a transcript of petitioner’s plea allocution in the 

criminal matter in Nassau County Supreme Court as noted, from which this issue of fact might 

be resolved. 

Further, petitioner disputes the dollar amount of the penalty in question, alleging that even 

if he possessed (or controlled) all of the cigarettes the Division alleges he possessed (or 

controlled), the penalty amount would not approach the amount assessed herein.  Petitioner could 
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be correct in this assertion, assuming the penalty assessed herein is based on the number of 

cigarettes set forth in the Division’s answer, i.e., 2,521 cartons of cigarettes at a penalty of 

$150.00 per carton equals a penalty amount of $378,150.00.5   However, the Division’s answer 

specifies that petitioner possessed no less than 2,521 cartons, at least presenting the possibility 

that in these proceedings the Division is asserting that petitioner possessed more cigarettes than 

the amount specified (if any) in the criminal matter.  Again, this presents an obvious material 

issue of fact in dispute rendering summary determination inappropriate.  This is especially clear 

given the significant difference between the penalty amount calculated on 2,521 cartons 

($378,150.00) and the amount of penalty assessed by the Division ($503,200.00). 

F. In light of the foregoing conclusion that there exist material facts which are in dispute, 

summary determination is not appropriate and will not be granted in petitioner’s favor.  As a 

consequence, it is unnecessary to address petitioner’s arguments seeking dismissal upon the basis 

of double jeopardy in its own right and upon the basis of collateral estoppel and res judicata 

under the federal district court’s opinion and result in Abuzaid.6   Finally, the Division’s cross 

motion for a stay of proceedings pending outcome of the appeal in Abuzaid is denied as 

premature at this juncture.   

5   A carton of cigarettes contains 10 packs of cigarettes and each pack contains 20 cigarettes thus resulting 

in 200 cigarettes per carton.

6   This conclusion is further appropriate in these circumstances given the pending appeal of Abuzaid to the 

Second Circuit Court of Appeals. 
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G. Petitioner’s motion for summary determination is hereby denied, as is the Division’s 

cross motion for a stay of proceedings, and this matter shall proceed to hearing in due course. 

DATED: Troy, New York
       November 18, 2010 

/s/ Dennis M. Galliher 
ADMINISTRATIVE LAW JUDGE 
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