
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matten of Petit ion

o f

DEL LABORATORIES. INC.

t

a

for nedetermination of deficiency on !
fo:r nefund of franchise tax unden
Art ic le 9-A of  the tax law fon L968 t
and 1 ,969.

t

Del- Labonatoniesn Inc. having f iLed petit ion fon nedeten-

mination of deficLency on fon nefund of franchise tax unden Art icle

9-A of the tax 1aw fon L968 and 1969 I and a hearing having been

held on May 9,  L9?3 befo: re 'John,J.  Genevich,  Heaning Of f ieen of

the Depantment of Taxation and Financel at the off iee of the State

Tax Commission, 80 Centre Stneet, New Yonk Cityr Bt which heaning

Robent  Solomon,  Eeq.  of  Counsel ,  and El io  CanLino,  Ass is tant  Tnea8uren

of the conponation, appeaned peneonally and testi f ied on behalf

of the taxpayen, and the necond having been duly exarnined and

coneidened by the State Tax Commission,

ft is heneby foundl

(1)  Del  Labonatonies,  Inc.  r "eceived pennies ion to  f i le

a combined neturrn on behal-f of i tself and centain whollv owned

aff i l iated eonponations beginnLng with the calendan year 1964.

The group shaned the Bame rnanufactur:ing facillties and was engaged

in the produc' l ion of cosmetics and dnuge and containens fon those

pnoducts.

C2) In i ts eombined :retunne fon 1968 and 1969 the tax-

payer included thnee newly aequined whol-Ly owneC affj.l,lates v:ithout

neceLving penrnission. Based on a f ield audlt examination, the

Cor-po:rati.on Tax Buneau excluded one corponation, Mary Chess RetaLl

Shope, Inc., fnom the conbined netunn and issued notices of defi-

ciency computed as folLowsI



Conbined business
Tax at I-L/4 nil ls
Subsidiany capital
Total tax
Tax neponted
Deficiency

eapitaJ,

tax

2-

1968

1969

$18, lL5  ,95o .  oo
22  ,645 .00

42 .00
22  16  87 ,00
L2  ,623 .00

$  g  ,o6q .  oo

$ te ,257  ,745 .00
22  )822 ,00

23 .00
22 ,845 .00

7 )2L7.CI0
15r628 .00

9r553 .00
$ e,o75.oo

Conbined business capital
Tax at 1-1/4 rnil ls
Subsidiary capital tax
Total tax
Less investment tax credit
Net tax
Tax neponted
Def ic iency

(3)  Hany Chees Reta i l  Shopel  fnc.1 unl ike the othe:n

aff i l iates pennitted in the conbined netunn, ie not engaged in

manufactuning. fts activit ies eonsist of openating f ive r"etai l

gtones, thnee in New Yonk, one in West Vinglnla and the other

in Washingtonr D.C. These etones sell  pnoducts of non-nelated

entit ies in addit ion to thoee of the aff i l iated group. Pnoduete

of non-reLated entit ies r:epnesent about one-thind of the total-

sa les of  Many Chess Reta i l  Shope,  Tnc.  The saLes of  the af f i l ia ted

g roup  aggnega ted  oven  $1610001000  in  1968 ,  o f  wh ieh  Many  Chess

Reta i l  Shops,  Inc.  so ld legs than $e001000.  This  pr :opont l .on d id

not change to any extent in 1969.

(4) Tha me.nufactuning group does not have a negulan

place of businees outside }{ew Yonkr so that Lts business alLocation

pereentage is 100t. fnclusion of the small netai l  outlet t  l4any

CheEs Retai l  Shops, Inc., would penrnit the eor:ponations in the

conbined neturn to al locate their business income and capital l  theneby

nedueing the businaas a lLocat ion fnom 100t  to  66.7046t  for  L968

and  72 ,7  892 t  f o r  J -969 .

(5) Sect ion 211.1t  of  Art lc le 9-A of  the tax law neads

in part :

rr ln the discnetj.on of the tax comnission, any taxpayert
which o$rns on contnole el.then dir:eetly on indirectly
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substantial ly alL t ire capital stcck of one or nore other
corponations... may be nequined or penmitted to rnake
a ::epont on a combined l>asis covening any such r:ther
co rpona t i ons . . . . t t

The State Tax Commission hereby

DECTDES:

(A)  ! ' ta : :y  Checs Feta iL Shops,  Inc.  was proper ' ly  exeluded

fron' the eombined r-eturns fon L96B and 1969. The aff i l iated gnoup

does not operate a unitary business as far as :retai l  selJ-ing activi-

t ies ane conce: :ned,  s ince the excLuded af f i l ia te  so ld less than

lt of th€ products manufactuned by the group. The remaining eonpanies

Ln the af f i l ia ted group,  shar" ing the Bame manufactuning fac i l i t iest

and se lL ing at  the wholesaLe leve} ,  qual i fy  as a uni tary  bus iness.

fn  addi t ion,  inc lus ion of  r ' lany Chess Reta i l  Shops,  Ine.  in  the

combined netunn would p:loduee an imp:roper tax result for two reasons !

(1) i t  would penmit al l  of the co:rponations in the corrbined return

to aLlocate the in bueiness incone and capi ta l ,  thereby ass ioning

a substantiaL port ion of such incorne and capital outside i ' iew Yonkl

al.though I ' fany Chess Retai l" Shope, Ine. is the only aff i l iate doing

business outside Ner'r York and Q) the pnopertT, neceipts and wage

faetors of l lany Chese Retai l  .$hops, fne, would ehar:e in the no:le

than 999 of the income ancl capital of the manufactuning proup which

was derived fron sal.es in which it  <i id not part icipate, since

it sold less than lq of tha pnoducts of the ITrouP. ff  Mary Chess

Reta i l  Shops,  fnc.  so ld aLl  o f  the goods pnoduced by the af f i l ia ted

companies, i t  woul-d be pant of the unitary business and its inclueion

in a combined neturn wouLd pnocluce a proper tax nesult.



(B) The not ices of  def ic iency fon 1968 and 1969 ane

affirrned, togethen with intenest in acco::dance with Section 1084

of Art ic le 27 of  the tax Law.

Dated: Alba.ny, tr ' lew York

th is  27Lh day of  November 197 3.

STATE TAX EOHITSSI

[-VVnt


