
STATE
STATE

OF NEI,i YORK
TAX COMMISSION

In the Matter of the Pet i t ion

o f

Alpha Computer Service Corp

AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Article 9A of the Tax Law

for the years 1972 & 1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September ,  7979, he served the within not ice of Decision by

cert i f ied mai l  upon Alpha Computer Service Corp.,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

I+'rapper addressed as fol lows:

Alpha Computer Service Corp.
2 2 6  W .  3 7 t h  S t .
New York ,  NY 10018

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United Stat.es Postal  Service within the State

That deponent. further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and cusLody of the

of New York.

addressee is the pet i t ioner herein

is the lasL known address of the
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STATE'OT NEW YORK
STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

Alpha Computer Service Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 94 of the Tax Law

for  the  yqars  1972 & 1973.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fi,nance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied nai l  upon Marvin M. David the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  rd rapper  addressed as  fo l lows:

Marvin M. David
230 Park Ave.
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Swo bef z'this



JAMES H. TULTY JR., PRESIDENT
MITTON KOERNER
THOMAS H. I,YNCH

JOHN J. SOILECITO
DIRECTOR

Telephone: (518) 457-L723

September 28, 7979

Alpha Computer Service Corp.
226 \ t .  37rh sr .
New York, NY 10018

GenLlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nolt  exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Conmission can only be inst i tuted under
Art ic le 7B of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep ly .

S incere ly ,

/2,/q47?/t */a, -"

cc :  Pet i t ioner 's  Representa t ive
Marvin M. David
230 Park  Ave.
New York ,  NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ions  :

o f

ALPHA COMPUTER SERVICE CORPORATION, :
ALPHA BROADCASTING COMPANY, INC. and DECISIOIJ
SALAMANCA BROADCASTING COMPANY, INC. :

fo r  Redeterminat ion  o f  Def ic ienc ies  or  :
fo r  Refunds  o f  Franch ise  Tax  on  Bus lness
Corpora t ions  under  Ar t i c le  9A o f  the  Tax  :
L a w  f o r  t h e  F i s c a l  Y e a r s  e n d e d  A p r i l  3 0 ,
1 9 7 2  a n d  A p r i l  3 0 ,  L 9 7 3 .  :

:

Pet i t ioners,  A lpha Computer  Serv j -ce Corporat ion,  A lpha Broadcast ing

Company ,  I nc .  and  Sa lamanca  Broadcas t i ng  Company ,  I nc . ,  f i l ed  pe t i t i ons  /  - ,

for  red.eterminat ion of  def ic ienc ies or  for  re funds of  f ranchise tax on I

bus iness corporat ions under  Ar t ic le  9A of  the Tax Law for  the f isca l  1

yea rs  ended  Ap r i l  30 ,  L972  and  Ap r i l  30 ,  1973  (F i l e  No .  01927 ) .

A formal  hear ing was held before John J.  Genevich,  Hear ing Of f icer  I

a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade Center ,  New

York ,  New York r  o r r  Augus t  L2 ,  L974  a t  l 0 :00  A .M.  Pe t i t i one rs  appeared

by Marv in M.  David,  Esq.

A decis ion af f i rming the def ic ienc ies was issued by the State Tax

Commiss ion on May 16,  L975,  but  was annul led by the Supreme Cour t ,

Appel la te Di -v is ion,  Thi rd Depar tment .  Upon appeal  to  the Cour t  o f

Appeals ,  the judgment  of  the Appel la te Div is ion was modi f ied by remi t t ing

the mat ter  to  the State Tax Commiss ion wi th  inst ruct ions to  make f ind inqs
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of  fact  in  suppor t  o f  whatever  dec is ion i t  deemed proper ,  based on

evidence prev ious ly  presented.

ISSUE

Whether  pet i t ioner  Alpha Computer  Serv ice Corporat ion and i ts

subsid iar ies,  pet i t ioners Alpha Broadcast ing Company,  Inc.  and

Salamanca Broadcast ing Company,  Inc. ,  should be permi t ted to  f i le

combined f ranchise tax returns for  the f isca l  years ended Apr i - l  30,

1972  and  Ap r i l  30 ,  L973 -

FINDINGS OF FACT

1.  Pet i t ioner  Alpha Computer  Serv ice Corporat ion ( "Alpha Computer" )

was incorporated und.er  the laws of  the State of  New York on Apr i l  28,

1967 .  I t s  p r i nc ipa l  bus iness  ac t i v i t y  was  the  ope ra t i on  o f  a  da ta

processing serv ice bureau.  A l though Alpha Computer  was in i t ia l ly

successfu l ,  the bankruptcy of  severa l  indust ry  leaders caused i ts

management  to  become concerned about  the fu ture of  such serv ice bureaus

in  genera l ,  and  i t  dec ided  to  d i ve rs i f y  by  acqu i r i ng  rad io  s ta t i ons .

2.  A lpha Computer  formed a whol ly-owned domest ic  subsid iary ,

Sa lamanca  Broadcas t i ng  Company ,  I nc .  ( "Sa1amanca" ) ,  i nco rpo ra ted  under

the  l aws  o f  t he  S ta te  o f  New York  on  December  9 ,  1969 .  Sa lamanca ' s

pr inc i -paI  bus iness act iv i ty  was the ownership and operat ion of  a  rad io

stat ion in  Salamanca,  New York.

3.  A lpha Computer  a lso formed a who1ly-owned fore ign subsid iary ,

A1pha  Broadcas t i ng  Company ,  I nc .  ( "A1pha  Broadcas t i ng " ) ,  i nco rpo ra ted

under  the laws of  the Commonweal th  of  Pennsylvania on February 4,  L97I ,
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and which began doing business in  New York State on Ju ly  L2,  1971.

AJ-pha Broadcast ing 's  pr inc ipa l  bus iness act iv i ty  was the ownership

and operat ion of  a  rad io s tat ion in  Wi l l iamspor t ,  Pennsylvania.  A lpha

Compute r  gua ran teed  a  $ f13 r600 .00  cha t te l  mor tgage  g i ven  i n  connec t i on

wi th the purchase of  th is  s tat ion.

4 .  A lpha  Compu te r  had  l -3  da ta  p rocess ing  c l i en ts  i n  1969 i  however ,

many of  the c l ients  subsequent ly  acqui red the i r  own computer  systems

and by Decernber  of  1972,  Alpha Computer  re ta ined only  two data processing

accoun ts .

5.  A lpha Computer 's  income f rom operat ions for  the years at  issue

was der ived f rom data processing for  companies other  than Alpha

Broadcast ing and Salamanca;  however ,  approx imate ly  70e.  o f  A lpha Computer 's

data processing work was per formed in  the broadcast  industry .  One of

i ts  c l ients ,  Music  Per formance Trust  Fund,  accounted for  approx imate ly

83?  o f  A lpha  Compu te r rs  ne t  sa les  fo r  t he  f i sca l  yea r  ended  Apr i l  30 ,

L972 .

6.  The operat ing income of  A lpha Broadcast ing and Salamanca for

the years at  issue was f rom the sa le of  a i r  t ime.

7.  A lpha Computer  prov ided a l l  o f  many serv ices for  A lpha

Broadcast ing and Salamanca,  such as the fo l lowing:

a.  Genera l  and sa les admin is t rat i ,on.
b .  Accoun t ing .
c .  Federa l  Communicat ions Commiss ion compl iance,

d. ;3i i : :113"51" 
maintenance and f i l ins of 10ss'

e.  Programming music  format .
f .  Audience measurement  surveys.
g.  Purchasing of  promot ional  g iveaway merchandise.
h.  Preparat ion of  payro l l  tax and unemployment

Lnsurance returns.
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I t  a lso  prov ided a  subs tan t ia l  por t ion  o f  o ther  serv ices  rendered

f o r  i t s  s a i d  s u b s i d i a r i e s ,  s u c h  a s  c o r r e s p o n d e n c e  a n d  b r o a d c a s t  e n g i n e e r -

ing management.

Alpha Computer did not charge i ts subsidiar ies for any of the above-

d e s c r i b e d  s e r v i c e s .

B.  There  appears  to  have been some in te rchange o f  personne l  and

equ ipment  (such as  the  exchange o f  mus ic  l ib ra ry ,  mob i le  un i ts ,  par ts ,

e tc . )  be tween A lpha Broadcas t ing  and Sa lamanca,  bu t  the  degree o f  such

in te rchange has  no t  been c lear ly  es tab l i shed.

9 .  A lpha Computer  f iLed  conso l ida ted  Un i ted  Sta tes  corpora t ion

income tax  re tu rns  fo r  th re  f i sca l  years  ended Apr i l  30 ,  L972 and

A p r i l  3 0 ,  L 9 7 3  w i t h  A l p h a  B r o a d c a s t i n g  a n d  S a l a m a n c a .  I t  a l s o  f i l e d

combined New York  S ta te  f ranch ise  tax  re tu rns  fo r  sa id  years ,  w i thout

rece iv ing  pr io r  permiss ion .  The Corpora t ion  Tax  Bureau d isa l lowed the

combined re tu rns  and computed the  tax  l iab i l i t y  on  an  ind iv idua l  bas is .

Not ices  o f  de f ic iency  were  issued in  the  fo l low ins  amounts :

Taxpayer

Alpha Computer
Sa lamanca

F isca l  Year  Ended
Apr i l  30 ,  1972

$9  , 0  84  . 62
36 .59

Fiscal  Year  Ended
Apr i l  30 ,  1973

$3 ,  B59 .  oo
12 .00

No add i t iona l  tax  was found to  be  due f rom A lpha Broadcas t ing ,

s i - n c e  i t  w a s  l i a b l e  o n l y  f o r  t h e  m i n i m u m  t a x  o f  $ 1 2 5 . 0 0  o n  a n  i n d i v i d u a l

bas is  fo r  each year .  such min imum tax  was pa id  w i th  the  combined

r e t u r n s .

10.  Alpha Computer  repor ted gross receipts  f rom serv ices in  the

amoun t  o f  $409 ,301 .00  f o r  t he  f i s ca l  yea r  ended  Ap r i l  30 ,  I g72  and
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$397 , I L2 .00  f o r  t he  f i s ca l  yea r  ended  Ap r i l  30 ,  L973 ,  a f1  r ece i ved

from outs iders.

The corpora t ions  repor ted  en t i re  ne t  income or  l -oss  as  fo l lows:

Taxpayer

Alpha Computer
Alpha Broadcast ing
Salamanca

Fisca l  Year  Ended
A p r i l  3 0 ,  L 9 7 2

$104  , 179  .  00
(  118 ,257 .00 )
(  86 ,364 .00 )

CONCLUSTONS OF LAI^I

F iscal  Year  Ended
Apr i l  30 ,  1973

$  aa ,341 .00
(  28 ,735 .00 )
(  58 ,495 .00 )

A .  Sec t i on  2LL .4  o f  t he  Tax  Law au tho r i zes  the  Tax  Commiss ion ,

in  i ts  d iscret ion,  to  regui re or  permi t  a  domest ic  parent  corporat ion

(e.g. ,  A lpha Computer  Serv ice Corporat ion)  and i ts  whol ly-owned domest ic

subs id ia ry  (e .9 . ,  Sa lamanca  Broadcas t i ng  Company ,  I nc . )  t o  make  a

repor t  on a combined basis .  This  author izat ion a lso appl ies to  fore ign

co rpo ra t i ons  do ing  bus iness  i n  New York  (e .g . ,  A lpha  B roadcas t i ng  Co . ,

Inc. ) .  However ,  no combined repor t  cover ing a fore ign corporat ion

not  do ing business in  New York may be requi red,  un less the Tax Commiss ion

deems i t  necessary (because of  in tercompany t ransact ions or  some

agreement ,  understanding,  ar rangement ,  or  t ransact ion which d is tor ts

income or  capi ta l )  in  order  to  proper ly  re f lect  tax l - iab i l i t ies.

B.  Dur ing the per iods at  issue,  the State Tax Commiss ion prov ided

(by regulat ion)  that  in  determin ing whether  the tax would be computed

on  a  comb ined  bas i s ,  i t  wou ld  cons ide r  va r ious  fac to rs ,  i nc lud ing  the

fo l l ow inq :

(1)  Whether  the corporat ions were engaged in  the same or
re la ted  l i nes  o f  bus iness ;

(2)  Whether  any of  the corporat ions were in  substance
merely  depar tments of  a  uni tary  bus iness conducted
by the ent i re  group;
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(3)  I {hether  the products  of  any of  the corporat ions were
sold to  or  used by any of  the other  corporat ions;

t4)  Whether  any of  the corporat ions per formed serv ices for ,
or  loaned money to ,  or  o therwise f inanced or  ass is ted
in the operat ions of  any of  the other  corporat ions;

(5)  Whether  there were other  substant ia l -  in tercompany
transact ions among the const i tuent  corporat ions.

( f o rmer  20  NYCRR 5 .28  (b ) )

The essent ia l  e lements of  these factors have been carr ied over  in to

the current  regulat ions which were ef fect ive for  taxable years

beginningl  on or  a f ter  January L,  L976 and which prov ide,  in  per t inent

pa r t :

In  dec id ing whether  to  permi t  or  requi re combined repor ts ,  the
fo l low ing  two (2 ' )  b road fac to rs  must  be  met :

(1)  The corporat ions are in  substance par ts  of  a  uni tary
business conducted by the ent i re  group of  corporat ions,
and

(2)  There are substant i -a l  in tercorporate t ransact ions among
the corporat ions-

(20  NYCRR 6 -2 .3  (a )  (Emphas is  supp t i ed )  )

The mandatory language of the current regulations takes cognizance

of those elements which the Tax Commission has consistently deemed to

be the key factors in determining whether combination should be

permi t ted or  requi red,  i .e . ,  the uni tary  nature of  the business conducted

by the corporations, and whether tLrere were substantial intercorporate

t ransact ions among the corporat ions.  (See:  Pet i t ion of  Annel  Hold ing

C o r p . ,  e t  a l .  S t a t e  T a x  C o m m i s s i o n ,  A u g u s t  2 ,  1 9 7 3 ,  D e t e r m i n a t i o n

con f i rmed ,  ,  77  M isc .  2d '  886  (Sup .  C t .
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A lbany  Coun ty ,  L974) ;  Pe t i t i on  o f  N .  K .  W ins ton  Corpo ra t i on ,  e t  a l .

State Tax Commiss ion,  August  2 I ,  1-974)

Pet i t ioners here in have not  on ly  fa i led to  show that  they were

each ,  i n  subs tance ,  pa r t  o f  a  un i ta ry  bus iness ,  bu t  have  a l so  fa i l ed

to show that  there were substant ia l  in tercorporate t ransact ions between

them.  Acco rd ing l y ,  pe rm iss ion  to  f i l e  on  a  comb ined  bas i s  i s  den ied .

C.  That  the not ices of  def ic iency issued against  A lpha Computer

Serv i -ce Corporat ion and Salamanca Broadcast ing Company,  Inc.  for  the

f i sca l  yea rs  o f  each  co rpo ra t i on  ended  Apr j - I  30 ,  1972  and  Apr i l  30 ,

l -973 are susta ined and the pet i t ions are denied.

DATED:  A lbany ,  New York

SEP z U lvrv

karA,'l

Vh^tR,4*^-

PRESIDENT

COMMISSIONER
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JAMES H. TUttY JR., PRESIDENT
MIITON KOERNER
THOMAS H. I,YNCH

JOHN J. SOTIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, 7979

Alpha Computer Service Corp.
226 \ t .  37rh sr .
New York ,  NY 10018

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nol,s exhausLed your r ighl  of  review at.  the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  noL ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York Stat.e Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l }  be referred t .o the proper authori ty for
rep ly .

S incere ly ,

i24*;{7u&7,-

Peti t ioner '  s Representat ive
Marvin M. David
230 Park Ave.
New York, NY 10017
Taxing Bureau's RepresenLat ive
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STATE OF' NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitiong 3

o f3

AIJPHA COI{PUTER SERVICE CORPORATTON, 3
ALPHA BROADCASTING COI{PANY, INC. and DECISION
$ILAMANCA BROADCASTING CO!,[PA[IY, INC. l

for Redetelurination of DefLcLenclee or :
for Refunde of Franchise Tax on Business
Corporatione under Artlcle 9A of the Tax :
Law for the Fiscal Years ended Aprll 30,
L972 and Apr l l  30,  1973r  B

Petl,tLoners' Alpha Conputer Service Corporatlon, Alpha Broadcaeting

Company, Ine. and Salanranca Broadcasting Company, Inc., fLled pct!.tlons

for redeterminatlon of defLclencieg or for ref,unde of, franchlse tax on

businees corporatl.ons under Article 9A of the Tax Law for the f,lgoal

years ended Aprt1 30, L972 and Apr l l  30,  1973 (Fi le No. 01927).  '

A formal. hearing wae held before ilohn iI, Genevich, Hearing Officer,

at the offlces of the State Tax Conrnission, l[Vo Wor].d Trade Center, t{ew

York, New Yorkr or August 12, Lg74 at L0:00 A.!4. Petlt l.onerc appoared

by Marvln !{. David, EBg.

A decigion affirurlng the def{ciencies was lesued by the State Tax

conunLsgion on !{ay 16 , Lg75, but waa annulled by the suprerne court,

Appell.ate Dlvision, Third Department. upon appeaL to the cogrt of

Appeals' the Judgrment of the Appellate DivLsion wag modifiect by uenittLng

the matter to the State Tax ConuniseLon wJ.th inEtructions to make fLndinge
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of fact in suptlort of whatever decieLon it deemed

evidence previoueJ.y preeented.

proper, based on

ISSUE

Whether PetLtloner Alpha Computer Service CorporatLon and Lts

eubsidiaries, petitJ.oners Alpha Broadcasting Company, Inc. end

saLarnanca Broadsasting company, rnc., should be permitted to ftle

combined franchise tax returns for the fiscal yeara ended April 30,

L972 and AprLl  30,  1973.

FINDINGS OF FACT

1. Petitioner Alpha Computer Servlce Corporation ('Alpha CosrputErr)

hras incorporated under the laws of the State of New York on April 28,

L967. Its prl.ncipal businees activJ.ty was the operatLon of a drta

procesning service bureau. Although Alpha Computer wae lnitlally 
''

succeesful, the bankruptey of several induetry leadere caused itg

rurrurgenEnt to becone concerned about the future of such servicc bureaus

in general, and it d.ecided to dl.verelfy by acquir!.ng radl,o statLons.

2, Alpha Computer formed a wholly-owned d,onestl.c subsLdLary,

Salamanca BroadcastLng Conrpany, fnc. (isalamancao), lqcorporated under
t "

the laws of the State of New York on December 9, L969. Salanancatg

principal businese actlvity was the ownership and operatLon of a radio

station in Salamanca, New york.

3. Alpha Cornputer aLso formed a wholly-owned forelgn subel.dliry,

Alpha Broadcasting Company, Inc. ("Alpha Broadcasqing'), incorSrorated

under the lawe of the CorunonweaLth of PennsyLvanla on February 4, Lg7L,
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and which began doing business in New York State on July L2, L97L.

Alpha BroadcastinEts prlncipal bueiness act,ivity was the ownerehip

and operation of a radio station in Wllliamsport, Pennsylvania. Alpha

Computer guaranteed a 91L3r500.00 chatteL mortgage given in connection

with the purchaee of this station.

4, AJ.pha Computer had 13 data processing clients tn 1969; however'

many of ttre cLients subsequentllr acquired their own computer syetems

and by Dacember of L972r Alpha Computer retained only two data prrocesslng

accounts.

5, Alpha Computerre income from operations for the yeare at iseue

was derived, from data procesairng for companies other than Alpha

Broadcagting and Sal.amancai however, approximately 70t of AJ.pha Computerf s

data processing work was performed in the broadcast J.nduetry. One of

its cllente, $luslc Perforrnance Trust Fund, accounted for approxinately

83S of A1pha Computerrs net sales for the fiscal year ended April 30,

L97?.

6. The operatlng income of AJ.pha Broadcasting and Salamanca for

the years at issue was from the sale of air tirne

7. Alpha Computer provided all of many servLces for Alpha

Broadcaeting and Salamanca, such as the followingr

&. GeneraL and sales adminLetration.
b. Accounting.
c. Federal Corununications Commission compllanca,

incLuding the maintenance and filing of logs.
d.  Co1lect long.
e. Prograrnming music format.
f,. AudLence measutrement surveys.
gr Purchasing of prornotional giveaway merchandise.
h. PreparatJ.on of payroll tax and unemployment

Lnsurance returns.
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It also provided a substantial port ion of other servicee rendered

for i ts saLd subsidiaries, such as correspondence and broadcast engineer-

ing management.

Alpha Computer d.lct not charge ite subsidiarLes for any of the above-

descr ibed gerv ices.

8. There appears to have been so*re interchange of personneL and

equipment (such as the exchange of music l ibrary, ncbile uniter Paf,tar

etc.) between Alpha Broadcasting and SaLamanca, but the degree of such

interchange has not been cJ,early established.

9. Alpha Computer ftl-ed consolidated United States corporation

income tax returns for the fiscaL years ended ApriJ- 30' L972 and

Apri l  30, L973 with Alpha BroadcastinE and Salamanca. It  aLso f i led

combined New York State franchise tax returns for said years, without

receiving prior permission. The Corporation Tax Bureau dlsallowed the

combined returns and computed the tax l iabi l i ty on an ind.ivldual basis.

Notices of deficiency $tere issued in the fol l .owing armunts:

Fiscal Year Ended Fl,sca} Year Ended
TaTpay*er

Alpha Computer
Salamanca

Apr i l  30 ,  L972 Apr i l  30 ,  1973

No additional tax was found to be due from AJ.pha Broad.casting,

s ince i t  was l iab le only  for  the min imum tax of  $125.00 on an ind iv iduaL

basis for each year. Such minimum tax was paid with the combined

returns.

10. Alp,ha Computer reported gross receipts from services in the

amount  of  $4091301.00 for  the f iscaL year  ended Apr i l  30 '  L972 and

$9  , 084 .62
36 .59

$3,  859  .  oo
12 .00
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(3) I{hether the producter of any of the corporations lrere
sold to or used by any of the other corporations;

(4) Whether any of the corporations performed servJ.ces for,
or Loaned money to, or othervrise financed or assisted
in the operations of any of the other corporatlonsl

(5) Whether there were other substantLal intercompany
transactl,ons among the eonetituent corporatlons.

(forrner 20 NscRR 5.28 (b) )

The essential elernents of these factors have been carried over into

the current legrulations which were effectlve for taxable years

beglnning on or after January 1; L976 and which provide, ln pertlnent

part :

or reguire conbLned reilorts, the
muat be met:

(1) The corporatlons are &n substanc€ partg of a unltary
business conducted by the entire group of corporationa,
and

(21 There are eubstantial intercorporate transactlons among
the corporatLons, "

(20 NYCRR 6-2.3(a) (Emphaeis suppl ied))

The mand.atory language of the current regulatlons takee cognlzance

of those elements whlch the Tax CormieeLon has coneLetently deemed to

be the key factors ln deter:nrl,nLng whether combLnation should be

permitted or required, i.e., the unitary nature of the buslness conducted

by the corporations, and whether there were substantj.al lntercorporate

transaetions anong the corporatlons. (Seer Petition of Annel'Hol9lqg

Corp., et 41. State Tax Commisslon, August 2r'Lg73r DetermLnatLon

confirmed, Anngl-Hgfdlng Corpl v. Procaecino, 77 !! igc. 2d 896 (Sup. Ct.
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Albany County, L9741 i Petit ion of N._ K. Winston Corporationr, et al.

State Tax Commiss ion,  August  2J. ,  L974J.

Pet.itloners hereln have not onJ.y failed to shor.r that they were

eachr in substance, part of a unl-tary buslness, but, have also fai led

to show that there were substantial intercorporate transactions between

them. Accordingly, permission to f i le on a combined basis is denied.

C. That the notices of deficiency issued against Alpha Computer

Service Corporation and SaLamanca Broadcasting Company, fnc. for the

fiscal years of each corporation ended ApriJ, 30, L972 and Apri l  30,

L973, are sustained and the petit ions are denied.

DATED: ALbany, New York STATE TAX COMMISSfON

s[P 'J B 1979
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