
STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

A.L .U.  Tex t i le  Combin ing  Corp .

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 94 of the Tax Law for
the  Year  7977.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cer t i f ied  mai l  upon A.L .U.  Tex t i le  Combin ing  Corp . ,  the  pe t i t ioner  in  the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

A. l .U .  Tex t i le  Combin ing  Corp .
208 Cl inton St.
Hoboken, NJ 07030

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  August ,  1981.

addressee is  the  pe t i t ioner
wrapper is the last known address

, .  l ' '

, '  /t/ i". / /

that the said
forth on said



STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion
o f

A. l .U .  Tex t i le  Combin ing  Corp .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax I ,aw
f o r  t h e  Y e a r  1 9 7 1 .

Sworn to before me this
14th day of August,  1981

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of TaxaLion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Michael A. Slater the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Michae l  A .  S la te r
S la te r  &  S la te r
100 Merr ick Rd.
Rockvi l le Centre, NY I  1570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent fur lher says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.
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STATB OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

American london Uneeda Shrinkers Corp.

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax law for
the Year 7972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of t 'he Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon American London Uneeda Shrinkers Corp. ,  the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

American london Uneeda Shrinkers Corp.
3 1 8  W .  3 9 r h  S r .
New York, NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  August ,  1981.

addressee is the pet i t ioner
wrapper is,  the }ast known address

that the said
forth on said



STATE OF NEW YORK
STATE TAX COMMISSION

In the Uatter of  the Pet i t ion
o f

American London Uneeda Shrinkers Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax law
for the Year 7972.

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Flnance, over L8 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Michael A. Slater the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Michae l  A .  S la te r
S la te r  &  S1ater
100 Mer r ick  Rd.
Rockvi l le Centre, NY I  1570

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Post.al  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

AFFIDAVIT OF MAITING

Sworn to before me this
14th day of August,  1981



STATE 0F NBI,rl Y0RK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Am-Lon l(nitgoods Finishing Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law for
Lhe Years  1970 & 1971.

That deponent further says that the said
herein and that the address set forth on said
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  August ,  1981.

AT'FIDAVIT OF MAITING

addressee is the pet i t ioner
wrapper is the last known address

..",t I

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Am-Lon Knitgoods Finishing Corp.,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Am-Lon Knitgoods Finishing Corp.
318 West  39 th  S t .
New York, NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.



STATE OF NET,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arn-Lon Knitgoods Finishing Corp.

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law
f o r  t h e  Y e a r s  1 9 7 0  &  1 9 7 1 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that
of the Department of Taxat ion and Finance, over 18 years of
the 14th day of August,  1981, he served the within not ice of
cert i f ied mai l  upon Michael A. Slater the representat ive of
the within proceeding, by enclosing a true copy thereof in a
pos tpa id  wrapper  addressed as  fo l lows:

he is an employee
age, and that on
Dec is ion  by

the pet i t ioner in
securely sealed

Michae l  A .  S la te r
S la te r  &  S la te r
100 Mer r ick  Rd.
Rockvi l le CenLre, NY 1  1570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that.  the said addressee is the representat ive
of the pet i t . ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.  

--  
)

Sworn to before me this
14th day of August,  1981 . \ - ,,'7 i7 ., <_ ().u,' -a -

:  "  ( , '  '=  * " -



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

August  14,  1981

A. t .U.  Tex t i le  Combin ing  Corp .
208 C l in ton  St .
Hoboken, NJ 07030

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the SLate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed t .o:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York 72227
Phone lt (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michae l  A .  S laLer
S la te r  &  S la te r
100 Mer r ick  Rd.
Rockv i l le  Cent re ,  NY 11570
Taxing Bureau's Representat ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

August 14, 7981

American London Uneeda Shrinkers Corp.
3 1 8  I { .  3 9 r h  S r .
New York, NY 10018

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michae l  A .  S la te r
S la te r  &  S la te r
100 Mer r ick  Rd.
Rockv i l le  Cent re ,  NY 11570
Taxing Bureau' s Representat ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  14 ,  1981

Am-lon Knitgoods Finishing Corp.
318 West  39 th  S t .
New York, NY 10018

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) L090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michae l  A .  S la te r
S la te r  &  S la te r
100 Mer r ick  Rd.
Rockv i l le  Cent re ,  NY 11570
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

A.t .U. TEXTIIE COMBINING CORP.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the
Tax Law fo r  the  Year  1971.

In the Matter of the Pet i t ion

o f

A}IERICAN IONDON T]NEEDA SI{RINKERS CORP.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the
Tax law for the Year 1972.

DECISION

In the Matter of the Pet i t ion

o f

AM.ION KNITGOODS FINISHING CORP.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the
Tax Law fo r  the  Years  1970 and 7971.

Pet i t ioner  A . I .U .  Tex t i le  Combin ing  Corpora t ion ,  208 C l in ton  St ree t ,

Hoboken, New Jersey 07030, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of f ranchise tax on business corporat ions under Art ic le 9-A of

the  Tax  law fo r  the  year  1971 (F i Ie  No.  14391) .

Pet i t ioner American London Uneeda Shrinkers Corporat ion, 318 l{est 39th

St ree t ,  New York ,  New York  10018,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a
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def ic iency or for refund of f ranchise tax on business corporat ions under

Art ic le 9-A of the Tax Law for the year 1972 (Fi fe No. 14392).

Pet i t ioner Am-Lon Knitgoods Finishing Corporat ion, 318 West 39th Street,

New York, New York 10018, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of f ranchise Lax on business corporat ions under Art ic le 9-A of

the  Tax  Law fo r  the  years  1970 and 1971 (F i le  No.  14393)

A conso l ida ted  fo rmal  hear ing  was he ld  be fore  Arch iba ld  F .  Rober tson,  J r . ,

Hearing 0ff icer,  at  the off ices of the State Tax Commission, Two World Trade

Center ,  New York ,  New York  on  June 20 ,  1977 a t  9 :35  A.M.  Pet i t ioners  appeared

by Slater & Slater (Michae1 Slater,  CPA). The Audit  Divis ion appeared by Peter

Cro t ty ,  Esq.  (Lou is  Senf t ,  A l i za  Schwadron and Abraham Schwar tz ,  Esqs . ,  o f

c o u n s e l ) .

ISSUES

I. Whether pet i t ioner American london Uneeda Shrinkers Corp. and i ts

subs id ia r ies ,  pe t i t ioners  A . t .U .  Tex t i le  Combin ing  Corp .  and Am- lon  Kn i tgoods

Finishing Corp. ,  should be permit ted to f i le combined franchise tax reports for

the years 1970 through L972.

I I .  Whether pet i t ioners vrere required to obtain the pr ior approval of  the

New York State Tax Commission for the f i l ing of combined franchise tax reports.

FINDINGS OF FACT

1. (a) 0n September 15 ,  1.975, the Audit  Divis ion issued to pet i t ioner

A.L .U.  Tex t i le  Combin ing  Corp .  ( "ALU") ,  a  s ta tement  o f  aud i t  ad jus tment  and a

not ice of def ic iency, assert ing addit ional f ranchise tax due under Art . ic le 9-A

for Lhe year 7971 in the amount $125.00, with interest thereon. The statement

of audit  adjustment explained that the f i l ing of a report  on a combined basis

by AtU and i ts parent and sister corporat ions had been disal lowed.
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(b) 0n Sept.ember 15 ,  1975, the Audit  Divis ion issued to pet i t ioner

American london Uneeda Shrinkers Corp. ("American London"),  a statement of

audit  adjustment and a not ice of def ic iency, assert ing addit ional f ranchise tax

due under  Ar t i c le  9 -A fo r  the  year  7972 in  the  amount  $1 ,353.41 ,  p lus  in te res t

thereon.  (A  c red i t  in  the  amount  $580.55 ,  f rom a  pr io r  year ,  was  app l ied  to

reduce the total  due.) The def ic iency was assert .ed on two grounds: an

erroneous refund made to American London, and disal lowance of Anerican London's

f i l i ng  on  a  combined bas is  w i th  i t s  subs id ia r ies .

(c )  0n  September  15 ,  7975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner

Am-lon Knitgoods Finishing Corp. ( t 'Am-Lon"),  two statements of audit  adjustment

and two not ices of def ic iency, assert ing addit ional f ranchise tax due under

Ar t i c le  9 -A fo r  Lhe years  1970 and 1971 in  the  respec t ive  amounts  $11,420.00

and $77.41 ,  w i th  in te res t  thereon.  The de f ic iency  fo r  1970 was asser ted  due to

disal lowance of Am-tronts f i l ing on a combined basis with i ts parent and sister

corporat ions. The def ic iency for 1971 was asserLed for the aforementioned

reason and also because of an adjustment made to a loss carryback deduct ion.

2. During the period herein involved, pet i t ioners were ident ical ly-owned'

and family-operated corporat ions, organized under New York law and engaged in

text i le ref inishing. Each had a separate area of technical  expert ise, and

services performed by one could not be performed by the others. AtU did

text i le bonding (fusing foam or tr icot to the or iginal  fabr ic) I  American

London, woolen shr inking; and Am-lon, kni tgoods f inishing (shr inking).  These

processes, each of which required di f ferent t l ryes of machinery, were performed

by pet i t ioners on text i les owned by their  customers, who pr imari ly were engaged

in  the  dress ,  coaL and su i t  t . rades .
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3 ,  H is to r ica l l y ,  the  bus iness  grew as  fo l lows:  as  a  techno logy  (e .g . ,

kni tgoods f inishing) developed and a customer need therefor was expressed, the

corporate ownership formed a new company and purchased the requisite machinery

( in this instance, kni tgoods shr inking equipment).  The pr incipal,  i f  not sole,

reason for the existence of three separate corporat ions rdas to provide l imited

l iabi l i ty with respect t .o the machinery, in the event of creditor at tack.

4. Pet i t ioners maintained a single, jo int  of f ice headquarters at 315 West

39th Street,  New York, New York. The off ice staff  served the needs of al l

three corporat ions under the administrat ion of Mr. Charles Lerner,  president of

each. ALU, whi le i t  shared the New York headquarters with the other

pet i t ioners, conducted the operat ional port ion of i ts text i le business in

Hoboken, New Jersey.

5 .  Pet i t ioners  d id  no t  a l loca te  o f f i cers '  sa la r ies  accord ing  to  work

performed for each individual corporat ion during the period herein involved.

Salar ies were paid without regard for which corporaLion the services were

per fo rmed,

6. Pet i t ioners each individual ly leased trucks from the same leasing

corporat ion to sat isfy their  separate transportat ion needs. However,  Lhe use

of these trucks and trucking personnel was intertwined among pet i t ioners,

regardless of separate leasing arrangement.s.  For instance, i f  Arn-Lon required

a part icular type of t ruck already leased by American London, the truck

(together with the requisi te personnel)  woutd be provided by American london,

without any charge-back t.o Am-Lon.

7. Pet i t . ioners each had separate leasing arrangements as to working space

and faci l i t ies. Again, as with the trucking si tuat ion, these leasing

arrangemenLs vrere not str ict ly adhered to during the period herein involved.
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Each pet i t ioner used whatever space i t  required, even i f  i t  neant encroaching

on the sPace of another.  There was no charge-back for this type of spat ial

encroachnent.

8. Pet i t ioners separately cross-guaranteed loans made to each corpora-

t ion. Without these cross-guarantees, the di f f icul t ies in arranging adequate

f inancing for the period herein involved might have proved insurmountable. In

addit ion, pet i t ioners made loans to each other whenever the need arose and the

capabi l i ty existed. There was no charge-back on these arrangements.

9 .  Each pe t i t ioner  genera l l y  had i t s  own cus tomers .  0n  occas ion ,

however,  a customer's text i les required both shr inking and bonding; that is,

the customer needed the services of more than one of the pet i t ioner corpora-

t ions .  The pe t i t ioner  respons ib le  fo r  the  in i t ia l  p rocess ing  b i l led  the

customer almost immediately upon receipt of  the goods, performed i ts part  and

then forwarded the text. i les to the appropriaLe pet i t ioner for complet ion.

10 .  Accord ing  to  pe t i t ioners t  f inanc ia l  records  and adn iss ions ,  in te rcor -

porate transfers (consist ing of intercompany bi l l ings) were ver i f iable at a

level of  approximately f ive percent.  But due to the intermingl ing of

act iv i t ies, faci l i t ies and monies, the account ing Lask of isolat ing the affairs

of each corporat ion lyas extremely di f f icul t .

11. Pet i t ioners f i led a combined tax report  for the period herein

involved, without seeking or receiving the pr ior approval of  the State Tax

Commission.

CONCTUSIONS OF IAI{

A. That subdivis ion 4 of

Comrn iss ion ,  in  i t s  d isc re t ion ,

sec t ion  211 o f  the  Tax

to require or permit  a

Law authorizes the Tax

domestic parent corpo-
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rat ion and i ts whol ly-owned domestic subsidiary to make a report  on a combined

bas is .  Th is  au thor iza t ion  a lso  app l ies  to  fo re ign  corpora t ions  do ing  bus iness

in New York. However,  no combined report  covering a foreign corporat ion not

doing business in New York may be required, unless the Tax Commission deems

such a report  necessary, because of intercompany transact ions or some agree-

ment,  undersLanding, arrangement or transact ion which distorts income or

cap i ta l ,  in  o rder  to  p roper ly  re f lec t  tax  l iab i l i t ies .

B. That dur ing the periods at issue, the Tax Commission provided, by

regulation, that in determining wheLher the tax would be computed on a combined

bas is ,  i t  wou ld  cons ider  var ious  fac to rs ,  inc lud ing  the  fo l low ing :

(1) Whether the corporat ions were engaged in the same or related' I i n e s  o f  b u s i n e s s l

(2) Whether any of the corporat ions were in substance merely
departments of a unitary business conducted by the ent ire
group;

(3) Whether the products of any of the corporat ions were sold
to or used by any of the other corporat ions;

(4) Whether any of the corporat ions performed services for,  or
Ioaned money Lo, or otherwise f inanced or assisted in the
operat ions of any of the other corporat ions I

(5) t{hether there were other substantial int.ercompany
transact ions among the const i tuent corporat ions.
Former  20  NYCRR 5.28(b) .

The essent ial  elements of these factors have been carr ied over into the current

regulat ions which were effect ive for taxable years beginning on or after

January 1, 1916, and which provide in pert inent part :

" fn deciding whether to permit  or require combined reports the
fol lowing two (2) broad factors must be met:

( f)  the corporat ions are in substance parts of a unitary
business conducted by the ent ire group of corporat ions,
and
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(2) there are substant ial  intercorporate transact ions among the
c o r p o r a t i o n s . "  2 0  N Y C R R  6 - 2 . 3 . ( a )

The mandatory language of the current regulat ions takes cognizance of

those elements which the Tax Commission has consistent ly deemed to be the key

factors in determining whether combinat ion should be permit ted or required,

i .e. ,  the unitary nature of the business conducted by the corporat ions, and

whether Lhere were substant ial  intercorporate transact ions among the

corpora t i -ons .  Mat te r  o f  Anne l  Ho ld ing  Corp .  e t  a l . ,  S ta te  Tax  Commiss ion ,

August  2 ,  1973,  de terminat ion  conf i rmed,  Anne l  Ho ld ing  Corp .  v .  Procacc ino ,  77

Misc .  2d  886 (Sup.  Ct .  A lbany  Co.  1974) ;  Mat te r  o f  N .  K .  t { ins ton  Corp .  e t  a l . ,

State Tax Commission, August 21, 1974. Matter of  Alpha Computer Service

Corpora t ion  e t  a I . ,  S ta te  Tax  Commiss ion ,  September  28 ,  1979;  Mat te r  o f  Montauk

fmprovement,  Inc. and Montauk Country CIub, Inc.,  State Tax Commission,

September 28, 1979 .  These factors must be given part icular emphasis,  al though

a l l  f i ve  fac to rs  o f  fo rmer  20  NYCRR 5.28(b)  must  be  cons idered.

C. That.  the facts as shown by pet i t ioners demonstrate they were engaged

in related l ines of business, they funct ioned as departments of a unitary

business conducted by the group, and they performed services for and rendered

f inancial  assistance to each other.  Aside from such services and f inancial

assistance, pet i t ioners did not establ ish that there r , /ere "substant ial  inter-

company transact ions" among them. They have thus fai led to sat isfy two of the

facLors enumerated in former 2O NYCRR 5.28(b),  including the intercompany

transact ions factor,  which the Commission deems crucial .  Combined f i l ing by

pet. i t ioners was properly disal lowed by the Audit  Divis ion.

D. That in view of the foregoing, i t .  is unnecessary to determine whether

pet i t ioners were required to seek the pr ior approval of  the State Tax

Cornmission for the f i l ing of combined reports.
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E.  That  the  pe t i t ions  o f  A .L .U.  Tex t i le  Combin ing  Corp . ,  Amer ican london

Uneeda Shrinkers Corp. and Am-Lon Knitgoods Finishing Corp. are denied, and the

not ices  o f  de f ic iency  issued September  15 ,  I975 are  sus ta ined in  fu1 l .

DATBD: Albany, New York

AUG 1 4 1981
ATE TAX COMMISSION
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  14,  1981

American London Uneeda Shrinkers Corp.
3 1 8  W .  3 9 r h  S r .
New York, NY 10018

Gentlemen:

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone // (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Michae l  A .  S la te r
S la te r  &  S la te r
100 Mer r ick  Rd.
Rockv i l le  Cent re ,  NY 11570
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  pe t i t ion

o f

U. TEXTITE COMBINING CORP.

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Franchise Tax on Business
Corpora t ions  under  Ar t i c le  9 -A o f  the
Tax Law fo r  the  Year  1971.

In the Matter of the pet i t ion

o f

A}IERICAN TONDON UNEEDA SI{RIN}GRS CORP.

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Franchise Tax on Business
Corpora t ions  under  Ar t i c le  9 -A o f  the
Tax Law fo r  the  Year  1912.

DECISION

In the Matter of the pet i t ion

o f

AM-LON KNITGOODS FINISHING CORP.

for  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Franch ise  Tax  on  Bus iness
Corpora t ions  under  Ar t i c te  9 -A o f  the
Tax Law fo r  the  Years  1970 and Ig7 I .

Pet i t ioner  A .L .U.  Tex t i le  Combin ing  Corpora t ion ,  208 C l in ton  St ree t ,

Hoboken,  New Jersey  07030,  f i led  a  pe t i t ion  fo r  redeterminaL ion  o f  a  de f ic iency

or  fo r  re fund o f  f ranch ise  t .ax  on  bus iness  corpora t ions  under  Ar t i c le  9 -A o f

t h e  T a x  L a w  f o r  t h e  y e a r  1 9 7 1  ( F i t e  t t o .  1 4 3 9 1 ) .

Pet i t ioner  Amer ican t rondon Uneeda Shr inkers  Corpora t ion ,  318 ldes t  39 th

St ree t . ,  New York ,  New York  10018,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a
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def ic iency  or  fo r  re fund o f  f ranch i "e  
t tax  

on  bus iness  corpora t ions  under

Ar t i c le  9 -A o f  the  Tax  Law fo r  t t re  year  igzz  (F i re  No.  14392) .

Pet i t ioner  Am- lon  Kn i t .goods  F in ish ing  Corpora t ion ,  318 West  39 th  S t ree t ,

New York ,  New York  10018,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or  fo r  re fund o f  f ranch ise  tax  on  bus iness  corpora t ions  under  Ar t i c le  9 -A o f

t h e  T a x  l a w  f o r  t h e  y e a r s  1 9 7 0  a n d  1 9 7 1  ( F i I e  N o .  1 4 3 9 3 ) .

A  conso l ida ted  fo rmal  hear ing  was he ld  be fore  Arch iba ld  F .  Rober tson,  J r . ,

Hear ing  Of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two l {o r ld  Trade

Center ,  New York ,  New York  on  June 20 ,  7977 aL  9 :35  A.M.  Pet i t ioners  appeared

by  S la te r  &  S la te r  (Michae l  S la te r ,  CPA) .  The Aud i t  D iv is ion  appeared by  Peter

Cro t ty ,  Esq.  (Lou is  SenfL ,  ALLza Schwadron and Abraham Schwar tz ,  Esqs . ,  o f

c o u n s e l ) .

ISSUES

I .  Whether  pe t i t ioner  Amer ican London Uneeda Shr inkers  Corp .  and i t s

s u b s i d i a r i e s ,  p e t i t i o n e r s  A . l . U .  T e x t i l e  C o m b i n i n g  C o r p .  a n d  A m - L o n  K n i t g o o d s

F in ish ing  Corp . ,  shou ld  be  permi t ted  to  f i le  combined f ranch ise  tax  repor ts  fo r

t h e  y e a r s  1 9 7 0  t h r o u g h  1 9 7 2 .

I I .  Whether  pe t i t ioners  were  regu i red  to  ob ta in  the  pr io r  approva l  o f  the

New York  S ta te  Tax  Commiss ion  fo r  the  f i l i ng  o f  combined f ranch ise  tax  repor ts

FINDINGS OF FACT

(a)  On September  15 ,  1975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner

A.L .U.  Tex t i le  Combin ing  Corp .  ( "ALU") ,  a  s ta tement  o f  aud i t  ad jus tment  and a

not ice  o f  de f ic iencyr  asser t ing  add i t iona l  f ranch ise  tax  due under  Ar t . i c le  9 -A

for  t .he  year  1971 in  the  amount  $125.00 ,  w i th  in te res t  thereon.  The s ta tement

o f  aud i t  ad jus tment  exp la ined tha t  the  f i l i ng  o f  a  repor t  on  a  combined bas is

by  ALU and i t s  paren t  and s is te r  corpora t ions  had been d isa l lowed.
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(b )  0n  September  15 ,  1975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner

Amer ican London uneeda shr inkers  corp .  1 : 'A*u . i "an  London" ) ,  a  s ta tement  o f

aud i t  ad jus tment  and a  no t ice  o f  de f ic iency ,  asser t ing  add i t iona l  f ranch ise  tax

due under  Ar t i c le  9 -A fo r  the  year  7972 in  the  amount  $1 ,353.41 ,  p lus  in te res t

thereon.  (A  c red i t  in  the  amount  $580.55 ,  f rom a  pr io r  year ,  was  app l ied  to

reduce the  Lo ta l  due. )  The de f ic iency  was asser ted  on  two grounds:  an

er roneous re fund made to  Amer ican London,  and d isa l lowance o f  Amer ican Londonts

f i l i ng  on  a  combined bas is  w i th  i t s  subs id ia r ies .

(c )  On September  15  ,  7975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner

Am-Lon Kn i tgoods  F in ish ing  Corp .  ( "Am- lon" ) ,  two s ta tements  o f  aud i t  ad jus tment

and two no t ices  o f  de f ic iency ,  asser t ing  add i t iona l  f ranch ise  tax  due under

Ar t i c le  9 -A fo r  the  years  1970 and 1971 in  the  respec t ive  amounts  $11,420.00

and $77.41 ,  w i th  in te res t  thereon.  The de f ic iency  fo r  7970 was asser ted  due to

d isa l lowance o f  Am-Lon 's  f i l i ng  on  a  combined bas is  w i th  i t s  paren t  and s isLer

corpora t ions .  The de f ic iency  fo r  1971 was asser ted  fo r  the  a fo rement ioned

reason and a lso  because o f  an  ad jus lment  made to  a  loss  car ryback  deduct ion .

2 .  Dur ing  the  per iod  here in  invo lved,  pe t i t ioners  were  ident ica l l y -owned

and family-operated corporat ions, organized under New York law and engaged in

tex t i le  re f in ish ing .  Each had a  separa te  a rea  o f  techn ica l  exper t i se ,  and

serv ices  per fo rmed by  one cou ld  no t  be  per fo rmed by  the  oLhers .  A IU d id

tex t i le  bond ing  ( fus ing  foam or  t r i co t  to  the  or ig ina l  fabr ic ) ;  Amer ican

London,  woo len  shr ink ing ;  and Am-Lon,  kn i tgoods  f in ish ing  (shr ink ing) .  These

processes ,  each o f  wh ich  requ i red  d i f fe ren t  types  o f  mach inery ,  were  per fo rmed

by pe t i t ioners  on  tex t i les  owned by  the i r  cus tomers ,  who pr imar i l y  were  engaged

i n  t h e  d r e s s ,  c o a t  a n d  s u i t  t r a d e s .
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3 .  H i s t o r i c a l l y ,  t h e  b u s i n " " "  g r l *  a s  f o l l o w s :  a s  a  t e c h n o l o g y  ( e . g . ,

kni tgoods f inishing) developed and u . t . r" i .or"r  need therefor was expressed, the

corporate ownership formed a new company and purchased the requisi te machinery

( in  th is  ins tance,  kn i tgoods  shr ink ing  equ ipment ) .  The pr inc ipa l ,  i f  noL  so le ,

reason fo r  the  ex is tence o f  th ree  separa te  corpora t ions  was to  p rov ide  l im i ted

l lab i l i t y  w i th  respec t  to  the  mach inery ,  in  the  event  o f  c red i to r  a t tack .

4 .  Pet i t ioners  main ta ined a  s ing le ,  jo in t  o f f i ce  headquar te rs  a t  315 l {es t

39 th  S t ree t ,  New York ,  New York .  The o f f i ce  s ta f f  served the  needs o f  a l l

th ree  corpora t ions  under  the  admin is t ra t ion  o f  Mr .  Char les  le rner ,  p res ident  o f

each. AlU, whi le i t  shared the New York headquarters with the other

pet i t ioners ,  conducted  the  opera t iona l  por t ion  o f  i t . s  tex t i le  bus iness  in

Hoboken,  New Jersey .

5 .  P e L i t i o n e r s  d i d  n o t  a l l o c a L e  o f f i c e r s '  s a l a r i e s  a c c o r d i n g  t o  w o r k

per fo rmed fo r  each ind iv idua l  corpora t ion  dur ing  the  per iod  here in  invo lved.

Sa lar ies  were  pa id  w i lhout  regard  fo r  wh ich  corpora t ion  fhe  serv ices  were

p e r f o r m e d .

6 .  Pet . i t ioners  each ind iv idua l l v  leased t rucks  f rom the

c o r p o r a t i o n  L o  s a t i s f y  t h e i r  s e p a r a t e  L r a n s p o r t a t i o n  n e e d s .

of these trucks and trucking personnel \ , /as intertwined among

regard less  o f  separa te  leas ing  ar rangements .  For  insLance,

a  par t i cu la r  type  o f  t ruck  a l ready  leased by  Amer ican London

( together  w i th  the  requ is i te  personne l )  wou ld  be  prov ided by

without any charge-back to Am-Lon.

same leas ing

However,  the use

pet i t ioners ,

i f  Am-T,on required

, the truck

American London

7.  Pet i t ioners  each had separa te  leas ing  ar rangements  as  to  work ing  space

and fac i l i t i es .  Aga in ,  as  w i th  the  t ruck ing  s i tua t ion ,  these leas ing

ar rangements  were  no t  s t r i c t l y  adhered to  dur ing  the  per iod  here in  invo lved.



Each pet i t ioner used whatever space

on the  space o f  another ,  There  was

encroachment .

A .  That  subd iv is ion  4  o f

C o m m i s s i o n ,  i n  i t s  d i s c r e t i o n ,
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requ i red ,  even i f  i t
I

cha rge -back  fo r  t h i s

i r

no

meant encroaching

type o f  spa t ia l

8 .  Pet i t ioners  separa te ly  c ross-guaranteed loans  made to  each corpora-

t ion '  Wi thout  these c ross-guarantees ,  the  d i f f i cu l t ies  in  a r rang ing  adequate

f inancing for Lhe period herein involved might have proved insurmountable. In

addit ion, pet i t ioners made loans to each other whenever the need arose and the

capab i l i t y  ex is ted .  There  \ . {as  no  charge-back  on  these ar rangements .

9 .  E a c h  p e t i L i o n e r  g e n e r a l l y  h a d  i t s  o w n  c u s t o m e r s .  0 n  o c c a s i o n ,

however ,  a  cus tomer 's  tex t i les  requ i red  bo th  shr ink ing  and bond ing ;  tha t  i s ,

Lhe customer needed the services of more than one of the pet i t ioner corpora-

t ions .  The pe t i t ioner  respons ib le  fo r  the  in i t ia l  p rocess ing  b i l led  the

cus tomer  a lmost  immedia te ly  upon rece ip t  o f  Lhe goods,  per fo rmed i ts  par t  and

then forwarded the Lext i les to the appropriate pet i t ioner for complet ion.

1 0 .  A c c o r d i n g  t o  p e t i t i o n e r s '  f i n a n c i a l  r e c o r d s  a n d  a d m i s s i o n s ,  i n t e r c o r -

pora te  t rans fers  (cons is t ing  o f  in te rcompany b i l l i ngs)  were  ver i f iab le  a t  a

level of  approximaLely f ive percent.  But due Lo the inLermingring of

a c t i v i t i e s ,  f a c i l i t i e s  a n d  m o n i e s ,  t h e  a c c o u n t i n g  t a s k  o f  i s o l a t i n g  t h e  a f f a i r s

o f  each corpora t ion  was ex t remely  d i f f i cu l t .

11 .  Pet i t ioners  f i led  a  combined tax  repor t  fo r  the  per iod  here in

invo lved,  w i thout  seek ing  or  rece iv ing  the  pr io r  approva l  o f  the  Sta te  Tax

Commiss ion .

CONCTUSIONS OF I,AI,/

sect ion 21I of the Tax

to  requ i re  o r  permi t  a

Law authorizes the Tax

domest ic  paren t  corpo-
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ra t ion  and i t s  who l - l y -owned domest ic  s 'ubs id ia ry  to  make a  repor t  on  a  combined

bas is .  Th is  au thor iza t ion  a lso  app l ies  Lo  fo re ign  corpora t ions  do ing  bus iness

in  New York .  However ,  no  combined repor t  cover ing  a  fo re ign  corpora t ion  no t

do ing  bus iness  in  New York  may be  requ i red ,  un less  the  Tax  Commiss ion  deems

such a  repor t  necessary ,  because o f  in te rcompany t ransac t ions  or  some agree-

ment ,  unders tand ing ,  a r rangement  o r  t ransac t ion  wh ich  d is to r ts  income or

c a p i t a l ,  i n  o r d e r  t o  p r o p e r l y  r e f l e c L  t a x  l i a b i l i t i e s .

B .  That  dur ing  the  per iods  a t  i ssue,  Lhe Tax  Commiss ion  prov ided,  by

regu la t ion ,  tha t  in  de termin ing  whether  the  tax  wou ld  be  computed on  a  combined

b a s i s ,  i t  w o u r d  c o n s i d e r  v a r : i o u s  f a c t o r s ,  i n c l u d i n g  t h e  f o r l o w i n g :

(1 )  \dhether  the  corpora t ions  were  engaged in  the  same or  re la ted
l i n e s  o f  b u s i n e s s :

(2 )  whet t re r  any  o f  the  corpora t ions  were  in  subs tance mere ly
depar tments  o f  a  un i ta ry  bus iness  conducted  by  the  en t i re
group;

(3 )  whether  Lhe produc ts  o f  any  o f  the  corpora t ions  were  sord
t o  o r  u s e d  b y  a n y  o f  t h e  o t h e r  c o r p o r a L i o n s l

(4 )  \ {he ther  any  o f  the  corpora t ions  per fo rmed serv ices  fo r ,  o r
loaned money to ,  o r  o therw ise  f inanced or  ass is ted  in  the
opera t ions  o f  any  o f  the  o ther  corpora t ions  I

(5 )  Whether  there  were  o ther  subs tan t ia l  in te rcompany
t ransac t ions  among the  cons t i tuent  corpora t ions .
F o r m e r  2 0  M Y C R R  5 . 2 B ( b ) .

The essent ia l  e lements  o f  these fac to rs  have been car r ied  over  in to  the  cur ren t

regu la t ions  wh ich  were  e f fec t i ve  fo r  taxab le  years  beg inn ing  on  or  a f te r

January  1 ,  1976,  and wh ich  prov ide  in  per t inent  par t :

" fn  dec id ing  whether  to  permi t  o r  requ i re  combined repor ts  Lhe
f o l l o w i n g  t w o  ( 2 )  b r o a d  f a c t o r s  m u s L  b e  m e t :

(1 )  the  corpora t ions  are  in  subs tance par ts  o f  a  un i ta ry
bus iness  conducted  by  the  en t i re  g roup o f  corpora t ions ,
and
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( 2 )  t he re  a re  subs tan t i a l  i n te rco ' rpo ra te  t r ansac t i ons  among  the
c o r p o r a t i o n s . "  2 0  N Y C R R  6 - 2 . 3 . ( a )

The  manda to ry  l anguage  o f  t he  cu r ren t  regu la t i ons  t akes  cogn i zance  o f

t hose  e lemen ts  wh i ch  the  Tax  Cornm iss ion  has  cons i s ten t l y  deemed  to  be  the  key

fac to rs  i n  de te rm in ing  whe the r  comb ina t i on  shou ld  be  pe rm i t t ed  o r  requ i red ,

i . e . ,  t he  un i t . a r y  na tu re  o f  t he  bus iness  conduc ted  by  t he  co rpo ra t i ons ,  and

whe the r  t he re  we re  subs tan t i a l  i n te rco rpo ra te  t r ansac t i ons  among  the

c o r p o r a t i o n s .  M a t t e r  o f  A n n e 1  H o l d i n g  C o r p .  e t  a l . ,  S t a t e  T a x  C o m m i s s i o n ,

A u g u s L  2 ,  I 9 7 3 ,  d e t e r m i n a t i o n  c o n f i r m e d ,  A n n e I  H o l d i n g  C o r p .  v .  P r o c a c c i n o ,  7 7

M i s c .  2 d  8 8 6  ( S u p .  C t .  A l b a n y  C o .  7 9 7 4 ) ;  M a t t g r  o f  N .  K .  W i n s t o n  C o r p .  e t  a l . ,

s ta te  Tax  commiss ion ,  Augus t  21 ,  1974 ;  Ma t te r  o f  A lpha  compu te r  se rv i ce

C o r p o r a t i o n  e t  a l . ,  S t a t e  T a x  C o m m i s s i o n ,  S e p t e m b e r  2 8 ,  I g T g ;  M a t L e r  o f  M o n t a u k

fgpro" " * " " t ,  t " . .  
" r  ,  s t .a te  Tax  commiss ion ,

S e p t e m b e r  2 8 ,  I 9 7 9 .  T h e s e  f a c L o r s  m u s t  b e  g i v e n  p a r t i c u l a r  e m p h a s i s ,  a l t h o u g h

a r l  f i v e  f a c t o r s  o f  f o r m e r : 2 0  N y c R R  5 , 2 8 ( b )  n u s t  b e  c o n s i d e r e d .

C.  That  the  fac ts  as  shown by  pe t i t ioners  demonst ra te  they  were  engaged

in  r :e la ted  l lnes  o f  bus iness ,  they  func t ioned as  depar tments  o f  a  un i ta ry

bus iness  conducted  by  the  group,  and they  per fo rmed serv ices  fo r  and rendered

f i n a n c i a l  a s s i s t a n c e  t o  e a c h  o t h e r .  A s i d e  f r o m  s u c h  s e r v i c e s  a n d  f i n a n c i a l

a s s i s t a n c e '  p e t i t i o n e r s  d i d  n o t  e s t a b l i s h  t h a t  t h e r e  w e r e  ' r s u b s t a n t i a l  i n t e r -

company t ransac t ions"  among them.  They  have thus  fa i led  to  sa t is fy  two o f  the

fac tors  enumera ted  in  fo rmer  20  NYCRR 5.23(b) ,  inc lud ing  the  in te rcompany

t ransac t ions  facLor ,  wh ich  the  Commiss ion  deems cruc ia l .  Combined f i l i ng  by

p e t i t i o n e r s  w a s  p r o p e r l y  d i s a l l o w e d  b y  t h e  A u d i t  D i v i s i o n .

D.  That  in  v iew o f  the  fo rego ing ,  j - t  1s  unnecessary  to  de termine whether

pet i t ioners  were  requ i red  to  seek  the  pr io r  approva l  o f  the  Sta te  Tax

Commiss ion  fo r  the  f i l i ng  o f  combined repor ts .
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E.  That  the  pe t i t ions  o f  A . I .U .  
'Tex t i le  

Combin ing  Corp . ,  Arner ican  London

UneerJa  Shr inkers  Corp .  and Am-Lon Xn i tgo ids  F in ish ing  Corp .  a re  den ied ,  and the

noL ices  o f  de f ic iency  issued September  15 ,  1975 are  sus ta ined in  fu l l .

DATED: Albany, New York

AUG i 4 1981
TATE TAX COMMISSION

SIDENT

SSIONER
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  14,  1981

Arn-lon Knitgoods Finishing Corp.
318 West  39 th  S t .
New York, NY 10018

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme CourL of the Stat.e of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York t2227
Phone / f  (518) 457-6240

Very truly yours,

STATE TAx COUMISSION

Peti t ioner '  s RepresenLat ive
Michae l  A .  S la te r
Slater & Slater
100 Mer r ick  Rd.
Rockvi l le Centre, NY 11570
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet. i t ion

o f

A.I .U. TBXTITE COMBINING CORP.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corpora t ions  under  Ar t i c le  9 -A o f  the
Tax Law fo r  the  Year  1971.

In the Matter of the Pet i t ion

o f

AMERICAN I,ONDON UNEEDA SI{RINIGRS CORP.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corpora t ions  under  Ar t i c le  9 -A o f  the
T a x  L a w  f o r  t h e  Y e a r  L 9 7 2 .

DECISION

In  the  Mat te r  o f  the  pe t i t ion

o f

AM-LON KNITGOODS FINISHING CORP.

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Franchise Tax on Business
Corpora t ions  under  Ar t i c le  9 -A o f  the
Tax Law fo r  the  Years  1970 and 1977.

Pet i t ioner  A . l .U .  Tex t i le  Combin ing  Corpora t ion ,  208 C l in ton  St . ree t ,

Hoboken,  New Jersey  07030,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of f ranchise tax on business corporat ions under Art . ic le 9-A of

r h e  T a x  L a w  f o r  t h e  y e a r  1 9 7 1  ( F i I e  N o .  1 4 3 9 1 ) .

Pet i t ioner American london Uneeda Shrinkers Corporat ion, 318 t{est 39th

St ree t ,  New York ,  New York  10018,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a
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de f ic iency  or  fo r  re fund o f  f ranch ise ' tax  on  bus iness  corpora t ions  under

Art icre 9-A of t .he Tax Law for rhe year lnr,  (r t re No. r43gz).

Pet i t ioner  Am-Lon Kn i tgoods  F in ish ing  Corpora t ion ,  318 l {es t  39 th  S t ree t ,

New York ,  New York  10018,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or  fo r  re fund o f  f ranch ise  tax  on  bus iness  corpora t ions  under  Ar t i c le  9 -A o f

the  Tax  Law fo r  the  years  1970 and 1971 (F i te  No.  14393) .

A  consor ida ted  fo rmar  hear ing  was he ld  be fore  Arch iba ld  F .  Rober tson,  J r . ,

Hear ing  o f f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld  Trade

cenLer ,  New York ,  New York  on  June 20 ,  1977 aL  9 :35  A.M.  pe t i t ioners  appeared

by  Sra ter  &  s la te r  (Michaer  s ra te r ,  cPA) .  The Aud i t  D iv is ion  appeared by  pe ter

c ro t ty '  Esq.  ( r ,ou is  senf t ,  AL iza  schwadron and Abraham schwarLz ,  Esqs . ,  o f

c o u n s e l ) .

ISSUES

r .  wheLher pet i t ioner American London uneeda shrinkers corp.

subs id ia r ies ,  pe t i t ioners  A . l .u .  Tex t i le  combin ing  corp .  and Am-Lon

Finishing corp. ,  should be permit ted to f i le combined franchise tax

the  years  1970 th rough t972.

rr .  whether pet i t ioners vrere required to obtain the

New York staLe Tax commission for the f i l ing of combined

and i t s

Knitgoods

repor ts  fo r

pr ior approval of  the

franchise tax reports

FINDINCS OF FACT

(a)  0n  september  15 ,  1975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner

A ' t 'U .  Tex t i le  Combin ing  Corp .  ( "ALU" ; ,  a  s ta tement  o f  aud i t  ad jus tment  and a

noL ice  o f  de f ic iency ,  asser t ing  add i t iona l  f ranch ise  tax  due under  Ar t i c le  9 -A

for  the  year  1971-  in  the  amount  $125.00 ,  w i th  in te res t  thereon.  The s t .a tement

of audit  adjustment explained that the f i l ing of a report  on a combined basis

by  ALU and i t s  paren t  and s is te r  corpora t ions  had been d isar lowed.
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(b )  0n  September  15 ,  1975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner
t

American London Uneeda Shrinkers Corp. ("American London"),  a statement of

aud i t  ad jus tment .  and a  no t ice  o f  de f ic iency ,  asser t ing  add i t iona l  f ranch ise  tax

due under  Ar t i c le  9 -A fo r  the  year  1972 in  the  amount  $1 ,353.41 ,  p lus  in te res t

thereon.  (A  c red i t  in  the  amounL $58O.55,  f rom a  pr io r  year ,  was  app l ied  to

reduce t .he  to ta l  due. )  The de f ic iency  was asser ted  on  two grounds:  an

er roneous re fund made to  Amer ican London,  and d isa l lowance o f  Amer ican London 's

f i l i ng  on  a  combined bas is  w i th  i t s  subs id ia r ies .

(c )  On Sept .ember  15 ,  1975,  the  Aud i t  D iv is ion  issued to  pe t i t ioner

Am- lon  Kn i tgoods  F in ish ing  Corp .  ( "Am-Lon" ) ,  two s ta temenls  o f  aud i t  ad jus tment

and two noL ices  o f  de f ic iency ,  asser t ing  add i t . iona l  f ranch ise  tax  due under

Ar t i c le  9 -A fo r  the  years  1970 and 1971 in  the  respec t . i ve  amounLs $11,420.00

and $77.41 ,  w i th  in te res t  thereon.  The de f ic iency  fo r  1970 was asser ted  due to

d isa l lowance o f  Am-Lon 's  f i l i ng  on  a  combined bas is  w i th  i t s  paren t  and s is te r

corpora t ions .  The de f ic iency  fo r  791 I  was  asser ted  fo r  the  a fo rement ioned

reason and a lso  because o f  an  ad jus tment  made to  a  loss  car ryback  deduct ion .

2 .  Dur ing  the  per iod  here in  invo lved,  pe t i t ioners  were  ident ica l l y -owned

and family-operated corporat ions, organized under New York law and engaged in

tex t i le  re f in ish ing .  Each had a  separa te  a rea  o f  techn ica l  exper t i se ,  and

services performed by one could not be performed by the others. ALU did

tex t i le  bond ing  ( fus ing  foam or  t r i co t  to  the  or ig ina l  fabr ic ) ;  Amer ican

f,ondon, woolen shr inkingl and Am-lon, kni tgoods f inishing (shr inking).  These

processes ,  each o f  wh ich  requ i red  d i f fe ren t  types  o f  mach inery ,  were  per fo rmed

by pe t i t ioners  on  tex t i les  owned by  the i r  cus tomers ,  who pr imar i l y  were  engaged

i n  t h e  d r e s s ,  c o a t  a n d  s u i t  t r a d e s .
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3 .  H i s t o r i c a r r y ,  t h e  b u s i n . r "  g / e "  a s  f o r r o w s :  a s  a  t e c h n o r o g y  ( e . g . ,

kn i tgoods  f in ish ing)  deve loped and u  
" r . " to* " r  

need there for  was  expressed,  the

corporate ownership formed a new company and purchased the requisi te machinery

( in  th is  ins tance,  kn i tgoods  shr ink ing  equ ipment ) .  The pr inc ipa l ,  i f  no t  so le ,

reason fo r  the  ex is tence o f  th ree  separaLe corpora t ions  was to  p rov ide  l im i ted

l iab i l i t y  w i th  respec t  to  the  mach inery ,  in  the  event  o f  c red i t .o r  a t tack .

4 .  Pet i t ioners  main ta ined a  s ing le ,  jo in t  o f f i ce  headquar te rs  a t  315 t {es t

39 th  S t ree t ,  New York ,  New York .  The o f f i ce  s t .a f f  served the  needs o f  a l l

th ree  corpora t ions  under  the  admin is t ra t ion  o f  Mr .  Char les  Lerner ,  p res ident  o f

each. AlU, whire i t  shared the New York headquarters with the ot.her

pe t i t ioners ,  conducted  the  opera t . iona l  por t ion  o f  i t s  tex t i le  bus iness  in

Hoboken,  New Jersey .

5 .  Pet i t ioners  d id  no t  a l loca te  o f f i cers '  sa la r ies  accord ing  to  work

per fo rmed fo r  each ind iv idua l  corpora t ion  dur ing  the  per iod  here in  invo lved.

Sa lar ies  were  pa id  w i thout  regard  fo r  wh ich  corpora t ion  the  serv ices  were

per fo rmed.

6 .  Pet i t ioners  each ind iv idua l l y  leased t rucks  f rom the  same leas ing

corpora t ion  Lo  sa t is fy  Lhe i r  separa te  t . ranspor ta t ion  needs.  However ,  Lhe use

of  these t rucks  and t ruck ing  personne l  was  in te r tw ined among pet i t ioners ,

regard less  o f  separa te  leas ing  ar rangements .  For  ins tance,  i f  Am-Lon regu i red

a par t i cu la r  type  o f  t ruck  a l ready  leased by  Amer ican London,  the  t ruck

(together with the requisi te personnel)  would be provided by American London,

without any charge-back to Am-lon.

7 .  Pet i t ioners  each had separa te  leas ing  ar rangements  as  to  work ing  space

and fac i l i t i es .  Aga in ,  as  w i th  the  t ruck ing  s i tua t ion ,  these leas ing

ar rangements  were  no t  s t r i c t l y  adhered to  dur ing  the  per iod  here in  invo lved.



Each pe t i t ioner  used whatever  space

on the  space o f  another .  There  vas

encroachment .
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I

i t  r equ i red ,  even  i f  i t
t

no  cha rge -back  fo r  t h i s

mean t  enc roach ing

type  o f  spa t i a l

8.  Pet i t ioners  separa te ly  c ross-guaranteed loans  made to  each corpora-

t ion '  Wi thout  these c ross-guarantees ,  the  d i f f i cu l t ies  in  a r rang ing  adequate

f inanc ing  fo r  the  per iod  here in  j -nvo lved migh t  have proved insurmountab le .  In

add i t ion ,  pe t i t ioners  made loans  to  each o ther  whenever  the  need arose and the

capab i r i t y  ex is ted .  There  was no  charge-back  on  these ar rangements ,

9 .  Each pe t i t ioner  genera l l y  had i t s  o lvn  cus tomers .  On occas ion ,

however ,  a  cus tomer 's  tex t i les  requ i red  bo th  shr ink ing  and bond ing ;  tha t  i s ,

the  cus tomer  needed the  serv ices  o f  more  than one o f  the  pe t i t ioner  corpora-

t ions .  The pe t i t ioner  respons ib le  fo r  t .he  in i t ia l  p rocess ing  b i l led  the

cus tomer  a lmost  immedia te ly  upon rece ip t  o f  the  goods,  per fo rmed i ts  par t  and

then forwarded the t .ext. i les to t t re appropriate pet i t ioner for complet ion.

l0 '  Accord ing  to  pe t i t ioners '  f inanc ia l  records  and adrn iss ions ,  in te rcor -

pora te  t rans fers  (cons is t ing  o f  in te rcompany b i l l i ngs)  were  ver i f iab le  a t  a

leve l  o f  approx imate ly  f i ve  percent .  But  due to  the  in te r rn ingr ing  o f

a c t i v i t i e s ,  f a c i l i t i e s  a n d  m o n i e s ,  t h e  a c c o u n t i n g  t a s k  o f  i s o l a t i n g  t h e  a f f a i r s

o f  each corpora t ion  was ex t remely  d i f f i cu l t .

11 .  Pet i t ioners  f i led  a  combined tax  repor t  fo r  the  per iod  here in

invo lved,  w i thout  seek ing  or  rece iv ing  the  pr io r  approva l  o f  the  Sta te  Tax

C o m m i s s i o n .

CONCTUSIONS OF IAI,/

A .  That  subd iv is ion  4  o f  sec t ion  211 o f  the  Tax  Law author izes  the  ?ax

Comrn iss ion ,  in  i t s  d isc re t ion ,  to  requ i re  o r  permi t  a  domest ic  paren t  corpo-
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rat ion and i t 's whol ly-owned domestic s 'utsidiary to make a report  on a combined

bas is .  Th is  auLhor iza t ion  a lso  app l ies  l .o  to re ign  corpora t ions  do ing  bus iness

in New York. However,  no combined report  covering a foreign corporat ion noL

do ing  bus iness  in  New York  may be  requ i red ,  un less  the  Tax  Commiss ion  deems

such a  repor t  necessary ,  because o f  in te rcompany t ransac t ions  or  some agree-

ment ,  unders tand ing ,  a r rangement  o r  t ransac t ion  wh ich  d is to r ts  income or

c a p i l a l ,  i n  o r d e r  t o  p r o p e r l y  r e f l e c t  t a x  l i a b i l i t i e s .

B .  That  dur ing  the  per iods  a t  i ssue,  the  Tax  Commiss ion  prov ided,  by

regulat ion, that in determining whether the tax would be computed on a combined

bas is ,  i t  wou ld  cons ider  var ious  fac to rs ,  inc lud ing  the  fo l low ing :

(1) Whettrer the corporat ions were engaged in the same or relatecl
I i n e s  o f  b u s i n e s s  I

(2 )  whetner  any  o f  the  corpora t ions  were  in  subs tance mere ly
depar tments  o f  a  un i ta ry  bus iness  conducted  by  the  en t i re
g r o u p ;

(3 )  whether  the  produc ts  o f  any  o f  the  corpora t ions  were  so ld
to  o r  used by  any  o f  the  o ther  corpora t ions ;

(4 )  whether  any  o f  the  corpora t ions  per fo rmed serv ices  fo r ,  o r
Ioaned money to ,  o r  o therw ise  f inanced or  ass is ted  in  the
opera t ions  o f  any  o f  the  o ther  corpora t ions  I

(5 )  Whether  there  were  o ther  subs tan t ia l  in te rcompany
t ransac t ions  among the  cons t i tuent  corpora t ions .
Former  20  NYCRR 5.28  (b )  .

The essent ia r  e remenls  o f  these fac to rs  have been car r ied  over

regu la t ions  wh ich  were  e f fec t i ve  fo r  taxab le  years  beg inn ing  on

January  1 ,  I976,  and wh ich  prov ide  in  per t inent  par t :

" rn  dec id ing  whether  to  permi t  o r  requ i re  combined repor ts
fo l low ing  two (2 )  b road fac to rs  must  be  met :

( f )  tne  corpora t ions  are  in  subs tance par ts  o f  a  un i ta ry
bus iness  conducted  by  t .he  enL i re  g roup o f  corpora t ions ,
and

into the current

or  a f te r

the
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(2 )  there  are  subs tan t ia l  in te rcJrpora te  t ransac t ions  among the
c o r p o r a t i o n s . "  2 0  N Y C R R  6 - 2 . 3 . ( a )

The mandatory language of the current regulat ions Lakes cognizance of

those elements which the Tax Commission has consistent ly deemed to be the key

fac tors  in  de termin ing  whet .her  combina t ion  shou ld  be  permi t ted  or  requ i red ,

i .e . ,  the  un i ta ry  na ture  o f  the  bus iness  conducted  by  the  corporaL ions ,  and

whether  there  were  subs tan t ia l  in te rcorpora te  t ransac t ions  among the

c o r p o r a t i o n s .  M a t t e r  o f  A n n e 1  H o l d i n g  C o r p .  e t  a l . ,  S t a t e  T a x  C o m m i s s i o n ,

August  2 ,  7973,  de terminat ion  conf i rmed,  Anne1 Ho ld ing  Corp .  v .  Procacc ino ,  77

M i s c .  2 d  8 8 6  ( s u p .  c t .  A l b a n y  c o .  r 9 7 4 ) I  M a t t e r  o f  N .  K .  w i n s t o n  c o r p .  e t  a l . ,

s ta te  Tax  comrn iss ion ,  August  21 ,  r974;  Mat te r  o f  A lpha computer  Serv ice

C o r p o r a t i o n  e t  a I . ,  S t a t e  T a x  C o m m i s s i o n ,  S e p t e m b e r  2 8 ,  I g T g ;  M a t t e r  o f  M o n t a u k

rmprovement ,  rnc .  and Montauk  count ry  c lub ,  Inc . ,  s ta te  Tax  commiss ion ,

September  28 ,  1979.  These fac to rs  must  be  g iven par t i cu la r  emphas is ,  a l though

a l l  f i v e  f a c t o r s  o f  f o r m e r  2 0  N y c R R  5 . 2 8 ( b )  m u s t  b e  c o n s i d e r e d .

C.  That  the  fac ts  as  shown by  pe t i t ioners  demonst ra te  they  were  engaged

in  re la led  l ines  o f  bus iness ,  they  func t ioned as  depar tments  o f  a  un i ta ry

bus iness  conducted  by  the  group,  and they  per fo rmed serv ices  fo r  and rendered

f inanc ia l  ass is tance to  each o ther .  As ide  f rom such serv ices  and f inanc ia l

ass is tance,  pe t i t ioners  d id  no t  es tab l i sh  tha t  there  \dere  "subs tan t ia l  in te r -

company transact ions" among them. They have thus fai led to sat isfy two of the

fac tors  enumera ted  in  fo rmer  20  NYCRR 5.28(b) ,  inc lud ing  the  in te rcompany

t ransac t ions  fac to r ,  wh ich  t .he  Commiss ion  deems cruc ia l .  Combined f i l i ng  by

pet i t ioners  was proper ly  d isa l rowed by  the  Aud i t  D iv is ion .

D.  That  in  v iew o f  the  fo rego ing ,  i t  i s  unnecessary  to  de termine whether

pet i t ioners  \ , re re  requ i red  t .o  seek  the  pr io r  approva l  o f  the  StaLe Tax

Commiss ion  fo r  the  f i l i ng  o f  combined repor ts .
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That  the  pe t i t ions  o f  A .L .u .  
'Tex t i le  

combin ing  corp . ,  Amer ican London

Shr inkers  Corp .  and Am- lon  Kn i tgo lds  F in ish ing  Corp .  a re  den ied ,  and the

o f  d e f i c i e n c y  i s s u e d  s e p t e m b e r  1 5 ,  r g 7 5  a r e  s u s L a i n e d  i n  f u l l .

A lbany ,  New York

AUG i 4 1981

E.

Uneeda

n o t i c e s

DATED: ATE TAX COMMISSION




