
STA1E OT N8I{ YONK

STAIE TAT( COIIIIISSION

In the Matter of the Petition :
of

Video ProJects Co.,  Inc.

i

for Redeterminatioa of a Deficiency or a Revision :
of a Deterniaation or a Refund of Corporation
Fraachise Tax uader Article 9A of the Tax f,aw for
tbe Yearg 1972 - 1974 :

AITIDAVIT OF UAIf,II{C

State of Ncw York
Couoty of ALbany

Jay Vredenburg, being duly sworn, depoees and says that he is an employee
of tbe Departnent of Taxation and tr'inance, over 18 years of age, and tbat oo
the Lst day of May, 1981, he eerved the within notice of Decision by certified
nall upon Video Projects Co., Inc., the petitioner in the within
proceediag, bV enclosiug a true copy thereof in a securely sealed postpaid
wrapper addreesed as follorrg:

Video Projects Co., Inc.
1559 Jeri.cho ftrk.
l{ew Hyde Park, NY f f040

and by depositing sane encloeed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the $tate of New York.

That deponeat further
herein aad that thc addrees
of the petitioner.

says that the said
set forth on said

addreseee is tbe petitiotrer
wrapper is the last kaowo addrees

,4

Ssorn to before ne this
lst day of Hay, 1981.



STA13 CItr'NEW YORK
$TATU TAX Co!{l{I$SIOil

In the Hatter of, the Petitiou I
o f

Video Projects Co., Inc.

a Revision :

AFTIDAVIT OF HAITINC

for Redetermination of a Deficiency or
of a Deternination or a Refund of
Corporation franchise Tax
under Article 9A of the Tax Law
for the Years 1972 - 1974

State of l{ew York
County of Albany

Jay Vredenburg, being duly sworn, deposes and eays that he is an eqrloyee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the Lst day of May, Lr81r he served the wlthin notice of Decisioa by certified
mail upon Felix Sarondessr the representative of the petitiooer in the within
proceedinS, bY encloeing a true copy thereof in a $ecurely sealed poetpaid lrrapper
addressed as follows:

felix Barondess
342 Madison Avenue
New York, NY 13402

aod by depositing sane enclosed ia a postpaid properly addreesed wrapper in a
(post. office or official depository) under the- exiluslve care and cullody of
the United States Postal Service within the State of New York.

That deponent further says that the said addresgee ig
of the petitioner hereia and that the address set forth oa
last koown address of the representative of the petitioner.

the representative
said wrapper is the

Sworn to before me this
1st day of May, 1981.

(--.-___*-r-,



STATE OF NEW YORK
STATE TAX COMMI,SS'ON

ALBANY, NEW YORK 12227

May 1, 1981

Video Pro jects  Co. ,  Inc.
1559 Jericho Tpk.
New fiyde Park, Nll 11040

Gentlenen:

Please take notice of the Decieion of the State Tax Comission enclosed
herewith"

You have now exhausted your right of revien at the adninistrative level.
Pursuant to section(s) 1090 of the Tax f,av, any proceeding in court to review
an adverse decision by the State Tax Comission can only be iostituted under
Article 78 of tbe Civil Pract,ice Laws and Rules, and nust be cmenced in tbe
Supreme Court of the State of New York, Albany Couoty, within 4 nonths fron the
date of tbis notice.

fnquiries concerning the conputation of tax due or refirnd allowed in accordaace
with this decision nay be addressed to:

t{YS Dept. Taxation and Finance
Deputy Comissioner and Counsel
Albany, Iew York 12227
Phooe /I (518) 457-6240

Very truly yours,

STATE TAX COHMISSION

cc: Petitioner's Repreeentative
Felix Barondess
342 ltadison Avenue
New York, NY l3h0z

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAI( CO}II{ISSION

In the Matter of the Petition

o f

vrDEo PROJECTS CO., INC.

for Redeternination of a Deficiency or
for Refund of Corporation Franchise Tax
under Article 9-A of the Tax Law for the
Years 7972, 1973 and 7974.

1. Pet i t ioner,  Video Projects Co.,

"Video Ptojectsrr) ,  f i led New York State

under Article 9-A of the Tax Law for the

as 1559 Jericho Turnpike, Ne$ Hyde Park,

DECISION

Inc., (hereinafter sooetines called

Corporation Franchise Tax Reports

years in question, listing its address

New York 11040.

Petit ioner, Video Projects Co., Inc., 1559 Jericho Turnpike, New Hyde

Park, New York 11040, filed a petition for redetermination of a deficiency or

for refund of corporation franchise tar under Article 9-A of the Tax Lan for

the years 1972, 1973 and 1974 (File No. 17661).

A formal hearing was held before Frank A. Ronano, Hearing Officer, at the

offices of the State Tax Conrmission, Two hlorld Trade Center, New York, New

York, on June 20, 1978 at 3:50 P.ll. Petitioner appeared by Felix Barondess,

CPA. The Audit Division appeared by Peter Crotty, Esq. (Irviag Atkins, Esq.,

o f  counsel ) .

ISSIIE

hthether the business allocation percentage clained by petitioner, Video

Projects Co., Inc., should be al lowed by reason of said petit ionerrs contention

that the situs of video equipnent leased to racetracks outside New York State

constitutes 'rother spacett tegularly used by said petitioner in the carrying on

of, its business.

FII\IDINGS OF FACT
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2. Video Projects filed an anended New York State Corporation Franchise

Tax Report for tbe period June l, 1971 to May 31, 1972 recouputing its business

allocation percentage on the ground that the Location or situs of closed

circuit television systems leased to racetracks ouLside }{ew York State constituted

"other spacet' regularly used by said petitioner in the carrying on of its

business. Accordingly, Video Projects filed a clain for credit or refund of

corporation tax paid for the period ended May 31, 1972 in the amount of $31515.15.

This clain was denied by the Corporation Tax Bureau on or about January 7,

1976.

3. On Septenber 10, 1976, the Audit Division issued statements of audit

adjustnent, against Video Projects, iuposing additional tax on the ground that

the business allocation percentages claimed on its reports were disallowed

because petitioner did not naintaio a regular place of business outside of few

York State. The deficiency asserted agaiast Video Projects was computed as

fol lows: ( i) for the period ended l lay 31, 1973 (No. C760910271C), addit ional

tax of  $1,178.48,  p lus in terest  o f  $265.16,  nak ing a to ta l  o f  $11443.64;  ard

(ii) for the period ended Hay 31, 1974 (No. C76091O272C\, additional tax of

$374.32, plus interest of $57.27, making a total of $431.59. Accordingly,

notices of deficiencv were issued against Video Projects in accordance with

the aforesaid statenents of adjustnent.

4. Video Projects tinely filed a perfected petition for redetermination

of the deficiency or for refund of corporation franchise taxes under Article

9-A of the Tax Law for the periods in question challenging the correctness of

the allocation foruula euployed by the Audit Division oD the grounds that (i)

tbe situs of the closed circuit television systens at racettacks l-ocated

outside New York State constituted ilother spacetr used by it for carrying on
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its business in accordance with 20 NYCRR 4-2.2(b) (Note: for taxable year

beginning prior to January 1, 1976, tbis regulation was embodied in section

4.11(b) of Ruling of State Tax Comission dated March 14, 1962); and (i i)  such

allocation fornula created a burden upon interstate trade.

5. Video Projects is a l{ew York corporatioa engaged in the leasing of

closed circuit television systens to racetracks within and without New York

State. Albert Ajar and l{illian Ajar are its President/Treasurer and Vice-

President/Secretary, respectively, and each owned fifty (SOXI percent of, its

sbare of stock.

6. During the period iu guestion, Video Projects, as lessor, eatered

into written lease agreements with various racetracks, as lessees, in California,

New Jersey and Pennsylvania whereby certain closed circuit television equipnent

was installed antl situated in the control roon of the racetrack where it

remained during the term of the lease or its renewal, if applicable. The

leases $ere substantially similar, containing the followiag provisions:

identification of equipnentl term; rental (generally coryuted on a per dien

charge)1 costs of delivery and return of equipment, insurance and installation,

all to be borne by the lessee; Video Projects retained title to the equipment

but the lessee was responsible for and charged with its safekeeping during use

and storagel Video Projects could cancel the lease and tecover the equipnent

in the event of the lesseers default or bankruptcy or if the equipment was

deened to be in danger of loss or abuseg upon ternination of the lease, the

equipment would be returned to Video Projects in New York State less reasonable

near and tearl service and naintenance was to be furnished by Techni-Vision

Operations, Inc. as per separate agreemeot with the lessee; Video Projects

retained the right to lease the equipment to other racetracks during the

lessee's off-seasonl and the lessee could not assign tbe lease without the
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prior writterr consent of Video Projects. There !{as no option granted to the

lessees to purchase the equipment installed at their respective racetracks.

7. Techni-Vision Operations, Inc. was a l{ew York corporation, the shares

of stock of wbich lrere o!ilned equally by Albert and t{illian Ajar. Its pri-nary

function was to service the equipment installed by Video Projects at racetracks

outside of New York State. (Albert and l{illiam Ajar each owned fifty (SOXI

percent of Tecbnical Operations, Inc., a New York corporation which serviced

equipneat installed by Video Projects within New York State.) Tecbni-Vision

Qretations, Inc. hired local enployees at each of Lhe racetracks located

outside New York State, naking deductions and paying payrol-l taxes 1n accordance

with the laws of the State and locality where the racetracks were located.

8. During the periods in question, Video Projects registered as ildoing

businessrr in the States where the racetracks were located and filed corporate

income tax returns in such States, paying tax on the income reported thereon.

coNcf,usroNs oF !A1{

A. That the constitutionality of the laws of the State of New York ia

presumed at the adninistrative level and the New Vork State Tax Comission

does not have jurisdiction to declare such laws or their application unconstitu-

tional. Accordingly, such laws are deened to be constitutional to the extent

that tax liability is sought to be inposed upon petltioner, Video Projects

Co. ,  Inc.  Tul ly  v .  Gr i f f ins,  In-c . ,  429 U.S.  68.

B. That, pursuant to section 209 of the Tax Law, the State of l{ew York

provides for a franchise tax upon both donestic and foreign cor?orations.

C. That, pursuant to section 210 of the Tax Law, the State of l{ew York

provides for allocation of income upon which such franchise tax is payable.



-5-

D. That, pursuant to the statute and regulation effective for the years

at issue, section 210.3(a)(4)l and 20 NYCRR /+.l f(a), respectively, where the

taxpayer does not have a regular place of business outside the $tate of New

York other than a statutory office, the business percentage allocated to fiew

York State shall be one hundred percent.

E. That, pursuant to section 4.11(b) of Ruling of $tate Tax Comnission

dated ltarch 14, t962 and the current regulation, 20 I{YCRR 4-2.2(b), a I'regular

place of businessrt is defined as rrany boap fide office (other than a statutory

office), factory, warehouse, or other space which is regularly used by the

taxpayer in carrying on its businessil.

f. That the burden of overconing the deficiency asserted by the Audit

Division herein is upon petitioner, Video Projects Co., Inc., and any clai"ned

exenption must be clearly and plainly established. ltatter of Liberman v. Galloan,

41  N .Y .2d  774 ,  777  (1977) .

G. That petit ioner, Video Projects Co., Inc., fai led to sustain i ts

burden of establishing that it was doing business in any State othet than New

York. Petitioner was engaged solely in llew York State in the business of

leasing closed circuit television systens to racetracks located both within

and without New York State and the incone derived therefron should be allocated

entirely to this State. llatter of Clairmont ltills v. State Tax Coqm:LEs:ie!, 11

A.D.2d 368,  206 N.Y.S.2d 621 (3rd Dept .  1960) ;  l {a t ter  o f  L .Q. t .  Corporat ion v .

SFate Tax Commission, I A.D.2d 658, 184 N.Y.S.2d 94A (3rd Dept. 1959), appeal

denied,  7  N.Y.2d 7Ag (19 0)  .

I sobp"ragraph 4 was anended
allocation without requiring the
outside New York State.

by Chapter 69, traws of 1978 to allow a busiaess
corporation to have a regular place of business



U. That the petition of

and the notices of deficiency

with the aforesaid statenents

-6-

Video Projects Co., Inc. is denied

issued against said petitioner iB

of audit adjustnent are sustained.

in all respectg

accordance

DATED: Albany, New York

MAY 0 r 1981
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Hay 1, 1981

Video Projects Co., Inc
1559 Jericho Tpk.
}{ew llyde Park, NY 11040

Gentlemen:

Please take notice of the Decieion of the State Tax Comission enclosed
berewith.

You have now exbausted your right of review at the adninistrative Ievel.
Pursuant to section(s) 1090 of the Tax law, any proceeding in court to review
an adverse declsion by tbe State Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be comenced in the
Supreme Court of tbe State of l{ew York, Albany County, within 4 nonthe fron the
date of thie notice.

fnquiries concertiog the conputation of tax due or refund allowed in accordance
with this decision may be addreseed to:

MfS Dept. Taxation and Finance
Deputy Comissioner and Couasel
Albany, llew York L2227
Phone /f (518) 457-624A

Very truly yours,

STATE TAX COM},IISSION

Petitioner' s Representative
Felix Barondees
342 Uadison Avenue
llew York, l{Y n4A2

Taxing Bureau t s Representative



NEW YORK

c0t0{IssIoN

In the Matter of the Petit ion

o f

VIDE0 PRoJECTS C0., INC.

for Redeternination of a Deficiency or
for Refund of Corporation Franchise Tax
under Article 9-A of the Tax Lan for the
Years 1972, 1973 and L974.

1. Pet i t ioner,  Video Projects Co.,

"Video Projectsrr) ,  f i led New York State

under Article 9-A of the Tax Law for the

as 1559 Jericho Turapike, New fiyde Park,

DECISION

Inc., (hereinafter sometines called

Corporation Franchise Tax Reports

years in question, listing its address

New York 11040.

U

STAIE OF

STA13 TAX

Peti t ioner,  Video Projects Co.,  Inc.,  1559 Jericho Turnpiki ,  New l lyde

Park, New York 11040, filed a petition for redetermination of a deficiency or

for refund of corporation franchise tax under Article 9-A of the Tax taw for

the years L972, 1973 and 1974 (Fi1e No. 17661),

A formal hearing was held before Frank A. Romano, Ilearing Officer, at the

offices of the State Tax Comission, Two World Trade Center, New York, New

York, on June 20, 1978 at 3:50 P.M. Pet i t ioner appeared by Fel ix Barondess,

CPA. The Audit Division appeared by Peter Crotty, Esq. (Irving Atkins, Esq.,

of counsel) .

Whether the business allocation percentage claimed by petitioner, Video

Projects Co.,  Inc.,  should be al lowed by reason of said pet i t iooer 's content ion

that the situs of video equipment leased to racetracks outside New York State

constitutes rrother space" regularly used by said petitioner ia the carrying on

of i ts business.

FII{DINGS OF FACT
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2. Video Projects filed an amended New York State Corporation Franchise

Tax Report for the period Juae 1, 1971 to May 31, L972 recomputitrg its busiaess

allocatioo, percentage on the ground that the location or situs of closed

circuit television systems leased to racetracks outside New York State coastituted

'rother spacet' regularly used by said petiLioner in the carrying oo of its

business. Accordingly, Video Projects filed a claim for credit or refuad of

corporation tax paid for the period ended May 31, 1972 in the amount of.$31515.15.

This clain was denied by tb.e Corporation ?ax Bureau on or about.JanualA 7,

Lg76.

3. 0n Septenber 10, 1976, the Audit Division issued statenents of audit

adjustnent, against Video Projects, imposing additional tax on the gror.rnd that

the business allocation percentages clained on its reports were disallowed

because petitioner did not maintain a regular place of business outside of New

York State. The deficiency asserted against Video Projects was corputed as

fol lows: ( i )  for the period ended May 31, 1973 (No. C760910271C), addit iocal

tax  o f  $1 ,178.48 ,  p lus  in te res t  o f  $265.15 ,  nak ing  a  to ta l  o f  $1r443.64 i  a td

(ii) for the period ended May 31, 7974 (No. C750910272C), additional tax of

$374.32, plus interest of  $57.27, making a total  of  $431.59. Accordiogly,

notices of deficiency were issued against Video Projects in accordance witb

the aforesaid staternents of adjustneut.

4. Video Projects tinely filed a perfected petition for redetermination

of the deficiency or for refund of corporation franchise taxes rrndei Article

9-A of the Tax Law for the periods in question challenging the comectness of

the allocation fornula enployed by the Audit Division on the gror:nds that (i)

the situs of the closed circuit television systens at racetracks located

outside New York State constituted rtother space" used by it for cartTing on
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iLs business ia accordaace with 20 I{YCRR 4-2.2(b) (Note: for taxable year

beginning prior to January 1, L976, this regulation was enbodied in sectioo

4.11(b) of Ruling of State Tax Comission dated llarch 14, 1962); and (ii) such

altrocation formula created a burden upon ioterstate trade.

5. Video Projects is a New York corporatioa engaged in the leasing of

closed circuit television systems to racetracks within aad without ilew York

State. Albert Ajar and !{il l ian Ajar are its President/Treasurer and Vice-

President/Secretary, respectively, and each owned fifty (50%) percent of its

share of stock.

5. During the period in question, Video Projects, as lessor, entered

into written lease agreements with vari.ous racetracks, as lessees, in California,

New Jersey and Pennsylvania whereby certain closed circuit television equipnent

rdas installed and situated in the control room of the racetrack where it

remained during the term of the lease or its renewal, if applicable. The

leases were substantially sinilar, containing the following provisions:

identification of equipnent; term; rental (generally coaputed on a per dien

charge) I costs of delivery and return of equipneat, insuratrce and installation,

all to be borne by the lesseel Video Projects retaiaed title to the equipnent

but the lessee was respousible for and charged with its safekeepiag during use

and storagel Video Projects could cancel the lease and recover the equipnent

in the event of the lesseets default or baakruptcy or if the equipnent was

deemed to be in daager of loss or abusel upon teroination of the lease, the

equipnent would be returned to Video Projects in New York State less reasonable

wear and tearl service and naintenance was to be furnished by Techni-Vision

Operations, Inc. as per separate agreemeat with the lessee; Video Projects

retained the right to lease the equipnent to other racetracks duriug the

lesseets off-seasonl and the lessee could aot assign the lease without the
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prior written coosent of. Video Projects. There $ras no option grauted to the

lessees to purchase the equipnent installed at their respecti-ve racetracks.

7. Techni-Vision Qlerations, Ioc. was a New York corporation, the shares

of stock of whi.ch lrere onned equally by Albert aad Willian Ajar. Its prinary

function leas to service the equipment installed by Video Projects at racetracks

outside of New York State. (Albert and l{illiam Ajar each owned fifty (SOXI

percent of Technical O;lerations, Icc., a New York corporatioa which serviced

equipment installed by Video Projects within New York State.) Techni-lision

Operations, Inc. hired local enployees at each of the racetracks located

outside New York State, making deductions and paying payroll taxes in accordance

with the laws of the State and locality where the racetracks were located.

8. During the periods in question, Video Projects registered as "doing

business" in the States where the racetracks were located and filed corporate

income tax returns in such States, paying tax on the incone reported thereon.

coNctusloNs oF [Ar{

A. That the constitutionality of the laws of the State of New York in

presuned at the adninistrative level and the New York State Tax Comission

does not have jurisdiction to declare such laws or their application uncotrstitu-

tional. Accordingly, such laws are deened to be constitutional to the extent

that tax liability is sought to be inposed upon petitioner, Video Projects

Co. ,  Inc.  Tul lv ,  v .  Gr i f f ins.  IB,  429 U.S.  68.

B. That, pursuant to section 209 of the Tax Law, the State of New York

provides for a franchise tax upon both donestic and foreigo corporations.

C. That, pursuant to section 210 of the Tax Law, the State of New York

provides for allocation of income upon which such franchise tax is payable.
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D. That, pursuant to the statute and regulatioa effective for the years

at issue, sect ion ZfO.3(a)(4)f  and 20 I{YCRR 4.11(a),  respect ively,  where the,

taxpayer does aot have a regular place of business outside the State of New

York other than a statutory office, the business percentage allocated to New

York State sha1l be one hundred percent.

E. That, pursuant to section 4.11(b) of Ru1ing of State Tax Comission

dated llarch 14, t962. and the current regulation, 20 IIYCRR 4'2.2(b), a tfregular

place of business" is defined as ttany bona fide office (other than a statutory

office), factory, warehouse, or other space which is regularly used by the

taxpayer in carrying on its businessrt.

F. That the burden of overconing the deficiency asserted by the

Division herein is upon pet i t ioner,  Video Projects Co.,  Inc.,  and any

1' Subparagraph 4 was anended
allocation without requiring the
outside New York State.

Audit

claimed

by Chaptex 69, Laws of 1978 to allow a busioess
corporation to have a regular place of business

exeuption nust be clearly and plainly established. tlatter of Libernan v. Gal lman,

41  N .Y .2d  774 ,  777  (1977 ) .

G. That petit ioner, Video Projects Co., Inc., fai led to sustaio i ts

burden of establishiog that it was doing busi-ness in any State other than New

York. Petitioner was engaged solely in New York State in the business of

leasing closed circuit telerrision systems to racetracks located both within

and without New York State and the incone derived therefron should be allocated

entirely to this State. Matter of Clair:nont Mills v. State Tax Comnission' 11

A.D.2d 368,  206 N.Y.S.2d  521 (3 rd  Dept .  1950) ;  Hat te r  o f ,  L .C. t .  Corpora t ion  v .

State_Tax AqqqlqElgq, I A.D.2d 658, 184 N:Y.S.2d 940 (3rd Dept. 1959), appeal

den ied ,  7  N.Y.2d  7A9 (1960) .



H. That the petition of

and the notices of deficiency

with the aforesaid statenents

-6-

Video Projects Co., Inc. is denied

issued against said petitioner in

of audit adjustnent are sustaiued.

in all respects

accordance

DATED: Albany, New York

MAY 0 1 1981




