
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

A l l ied  Thermal  Corpora t ion

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax Law for
t h e  Y e a r  1 9 7 9 .

That deponent further says
here in  and Lhat  the  address  se t
o f  the  pe t iL ioner .

Sworn to before me this
24Lh day  o f  January ,  1983.

State of New York
County of A1bany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served t .he within not ice of Decision
by  cer t i f ied  mai l  upon A1 l ied  Thermal  Corpora t ion ,  the  pe t i t ioner  in  the
wi th in  p roceed inS,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lows:

Al l ied Thermal Corporat ion
B o x  1 1 1 1
Pars ippany ,  NJ  07054

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  ad , l ressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United St.ates Postal  Service within the State of New York.

AF.FIDAVIT OF MAILING

t ha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
for th on said wrapper is  the last  known address

ALJTIIOSiZED IO ADilI ] i{ ISTER
OATTJS PURSUANT TO TAX IJAW
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Al l ied Thermal Corporat ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat i -on
Franchise Tax under Art ic le 9A of the Tax Law for
the  Year  7979.

MFIDAVIT OF MAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Eugene Chester the representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Eugene Chester
Everett ,  Johnson & Breckinr idge
20 Exchange Place
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cu i tody  o f
the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
las t  known address  o f  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me this
24th day of January, 1983.

/rtlTHORIZED TO ADMINISTER
OATI{S PURSUANT TO TAX IJAW
slrcTr0lr I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Al l ied Thermal Corporat. ion
B o x  1 1 1 1
Pars ippany ,  NJ  07054

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only l re inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, wiLhin 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Eugene Chester
Everett ,  Johnson & Breckinr idge
20 Exchange Place
New York, NY 10005
Tax ing  Bureau 's  RepresenLat ive



STATE 0F NEL' YoRK

STATE TAx COMI"IISSION

In the Matter of the Pet i t . ion

o f

AII,IED TI{ERMAI CORPORATION

for Redeterminat ion of a Def ic iency or for
Refund of Corporat ion Franchise Tax under
Art ic le 9-A of the Tax Law for the Year 1979

Whether the assignment.  of  the ent ire interest in a

r igh t  o f  re -en t ry  cons t i tu tes  " leas ing"  fo r  Corpora t ion

within the meaning and intent of section 209 of the Tax

FINDINGS OF FACT

Pet i t ioner ,  A l l ied  Thermal  Corpora t ion ,  Box  1111,  Pars ippany ,  New Jersey

07054,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

corporat ion franchise tax under Art ic le 9-A of the Tax Law for the year 1979

(Fi le No. 33562).

Pet i t ioner f i led a waiver of formal hearing and requested that this matter

be decided by the St.ate Tax Commission on the basis of the exist ing record.

After due considerat ion, the State Tax Commission renders the fol lowing decision.

ISSI]E

DECISION

leasehold except  for  a

Franchise Tax purposes

law.

1. 0n September 9, 1980 pet i t ioner,  Al l ied Thermal Corporat ion, f i led a

t imely Corporat ion Franchise Tax Report  for the calendar year 1979 which

re f lec ted  a l loca ted  taxab le  ne t  income o f  $ I99 ,822.00  and tax  due o f  $191982.00 ,

which was duly paid.

2 .  0n  December  16 ,  1980 pe t i t ioner  f i led  a  C la im fo r  Cred i t  o r  Refund o f

Corpora t ion  Tax  Pa id  in  the  amount  o f  $19,982.00  fo r  the  year  1979,  a l leg ing

that i t .  was not subject to New York State Franchise Tax in 1979 because i t  did
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no t  do  any  bus iness ,  employ  cap i ta l ,  ma in ta in  an  o f f i ce  o r  own or  lease proper ty

in New York State during 7979.

3. The Audit .  Divis ion denied pet i t . ioner 's claim for refund by let ter

dated February 5, 1981 claiming that pet i t ioner was subject to the Franchise

Tax for the year 1979 as a result  of  i ts having leased property in New York

Sta te  dur ing  sa id  year .

4. Pet i t ioner is a corporat ion organized under the laws of the State of

Connect icut and is engaged in the manufacture of air  distr ibut ion equipment.

Pet i t ioner was aulhorized to do business in New York State on January 1r 7956.

5 .  In  December ,  1969 pe t . i t ioner  en tered  in to  a  Len-year  lease fo r

warehouse property in New York State with Alenat.  Corp. ,  a corporat ion unrelated

to pet i t ioner.  The agreed upon rental  for the year in issue was $121600 per

annum.

6 .  0n  0c tober  1 ,  1974 pe t i t ioner ,  by  a  fo rm document  labe l led ' rSub-Leaset r ,

released i ts ent i re interest in the lease of the warehouse to Custom Concentrates.

Inc .  ( "Customt t ) ,  a  corpora t ion  unre la ted  to  pe t i t ioner ,  a t  an  annua l  ren ta l  o f

$8 ,760.  Pet i t ioner  ma in ta ins  tha t ,  because i t  had re l inqu ished i t s  en t i re

interest in the leasehold except for a r ight of  re-entry for condit ion broken,

the  a fo resa id  t ransac t ion  was,  in  fac t . ,  an  ass ignment  o f  i t s  inLeres t  in  the

proper ty ,  no tw i ths tand ing  the  document rs  labe l l ing  as  a  sub lease.

7. Custon had the opt ion of renewing the sublease on 0ctober 1, 7977

unt i l  January 14, 1980 at the same annual rental .  Custom exercised this

renewal opt ion on October 1, 1977 and cont inued i ts Lenancy Lhrough the year in

issue. Cust.om was the exclusive tenant of the property during this period and

an aff idavi t  submitted by pet i t ioner stated that at  no t ime after October 1,

I974,  d id  pe t i t ioner  en ter  o r  make use o f  the  warehouse proper ty .
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8 .  Other  than the  in te res t  in  the  leaseho ld ,  pe t i t ioner ,  by  a f f idav i t ,

indicated that i t  d id not maintain an off ice or employ capital  in New York

State, did not own or lease any other property in the St.ate, nor did i t  do

business within New York except for sol ic i tat ion of orders which were approved

and shipped from points outside New York.

CONCLUSIONS OF LAW

A. That subdivis ion 1 of sect ion 209 of the Tax Law imposes a tax on

every domest ic or foreign corporat ion, with certain except ions not herein

app l icab le ,  " fo r  the  pr iv i lege  o f  exerc is ing  i t s  corpora te  f ranch ise ,  o r  o f

do ing  bus iness ,  o r  o f  employ ing  cap i ta l ,  o r  o f  own ing  or  leas ing  proper ty  in

th is  s ta te  in  a  corpora te  o r  o rgan ized capac i ty ,  o r  o f  ma in ta in ing  an  o f f i ce  in

th is  s ta te"  fo r  a l l  o r  par t  o f  Lhe ca lendar  year .

B. That " the relat ion of landlord and tenant involves in every case the

ex is tence o f  an  es ta te  in  the  tenant . . .by  v i r tue  o f  wh ich  he  is  owner  o f  the

land dur ing  the  te rm.  A  Lenant . . . i s  en t i t led  to  i t s  exc lus ive  possess ion  and

cont ro l . . .as  aga ins t  a l l  the  wor ld  inc lud ing  h is  land lo rd ,  and i f  th is  be

absent in any disputed case the relat ionship of landlord and tenant does not

e x i s t ' r  { & y p . t  C o r p . ,  v .  F o s t e r p o r t  R e a l t y  C o r p . ,  1  M i s c .  2 d  4 6 9  a f f  ' d  2 7 2  A . D .

8 7 8 ) .

C. That ' rwhen a lessee assigns his interest in the whole. .  .  of  the demised

premises for the residue of the unexpired term, the assignee is subst i tuted in

p lace  o f  the  or ig ina l  lessee as  tenant "  (3A Thompson,  Rea l  Proper ty ,  S1210) .

An assignment entai ls the transfer of the ent ire term of the lease. I t  is not

a sublease regardless of the form of the agreement.  The or iginal  lessee no

Ionger has pr iv i ty of estate with the or iginal  lessor upon an assignment.

A  sub lease is  a  t rans fer  o f  on ly  par t  o f  the  leased premises  fo r  a  per iod  less
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than the or iginal  term. A transfer is not.  a sublease unless the sel ler retains

a reversionary interest (Thompson, supra).  Moreover,  an assignmenL does not

become a sublease merely because of the presence of a r ight of  re-entry for

cond i t ion  broken in  the  ass ignor  (See Gi l le t te  Bro thers ,  fnc .  v .  Ar is tocra t

R e s t a u r a n t ,  r n c . ,  2 3 9  N . Y .  8 7 ;  S t e w a r t  v .  l o n g  I s l a n d  R a i l r o a d  C o . ,  1 0 2  N . Y .

6 0 1 ;  H e r z i g  v .  B l u m e n k r o h n r  I 2 2  A . D . 7 5 6 ) .

D. That the transact ion entered into between pet i t ioner and Custom was an

assignment of pet i t ioner 's ent i re interest in the or iginal  lease despite the

label l ing of the document as a sublease. For the year 'J,979 the only interest

pet i t ioner retained in the leasehold was a r ight of  re-entry for condit ion

broken.

E.  That  a  " r igh t  o f  re -en t ry  i s  no t  an  es ta te  o r  in te res t  in  land nor  the

reservat ion of a reversion but is merely a chose in act ion" (49 Am. Jur.  2d

Landlord and Tenant $ 395).  Pet i t ioner was, therefore, not leasing property in

New York during 1979 within the ordinari ly accepted meaning of that term.

Furthermore, the legislat ive intent of  subdivis ion 1 of sect ion 209 of the Tax

Law, as expressed in memoranda of the Governor and the Department of Taxat ion

and Finance, I i tas to tax mult istate corporat ions which had minimum contacts with

New York State and were competing with local business, but which were evading

New York taxes (1969 N.Y. Session Laws (McKinney) ZSO: and 2576).  A r ight of

re-entry is neither a Iease nor a minirnum contact with New York which would

compete  w i th  loca l  bus iness  and cannot ,  there fore ,  be  cons idered t ' Ieas ing t t

within the meaning and intent of  sect ion 209.

F .  That  pe t i t . ioner 's  on ly  o ther  contac t  w i th  New York  S ta te  was so l i c i ta t ion

of orders which were approved out of state and shipped from point.s out of

s ta te ,  the  taxa t ion  o f  wh ich  is  spec i f i ca l l y  p roh ib i ted  by  U.S.  Code,  t i t .  15 ,
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$381.  Pet i t ioner ,  there fore ,  had no  re la t ionsh ips  to  New York  wh ich  wou ld

subject i t  to the Corporat ion Franchise Tax under sect ion 209 of the Tax law.

G. That the pet i t ion of Al l ied Thermal Corporat ion is granted and the

Aud i t  D iv is ion  is  d i rec ted  to  re fund the  sum o f  $19,982.00 ,  Logether  w i th  such

interest as may be lawful ly owing.

DATED: Albany, New York

JAN z 4 1983
STATE TAX

TCTING


