
STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Pet i t ion
o f

K ings  Po in t  Indus t r ies ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Deterrninat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax Law for
t h e  F i s c a 1  Y e a r s  E n d i n g  4 1 3 0 1 6 7  &  4 1 3 0 / 6 5 .

AT'T'IDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  6 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon K ings  Po in t  fndus t r ies ,  fnc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

K ings  Po in t  Indus t r ies ,  Inc .
1 7 1  G r e a t  N e c k  R d .
Great Neck, NY 77027

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) undei the exclusive care and cuitody of
the united states Postal  service within Lhe state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before rne this
6 th  day  o f  May,  1983.

AUT}IORIZED T0 ADl,l
OATHS PURSUANT fO
sEcTrot{ 174
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STATE OF NEW YORK

STATE TAX COHMISSION

fn the Matter of the Pet i t ion
o f

Kings Point fndustr ies, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Article 9A of the Tax law for
the  F isca l  Years  End ing  4 /30 /67  & 4 /30 /GB.

AFFIDAVIT OF MAIIING

State of Ner* York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 yelrs of age, and thal on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Frederic Z. Konigsberg the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Frederic Z. Konigsberg
350 OId Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) unOei the- exi lusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent. further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said vrrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

OATHS PURSUAT{I t0 IAI Ir,Nf
SECTION 174

AUTHORIZED TO



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l lay 6, 1983

Kings  Po in t .  Indus t r ies ,  Inc
1 7 1  G r e a t  N e c k  R d .
Great Neck, NY I702I

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausLed your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the StaLe Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
A1bany, New York 12227
Phone / l  (518) 45i-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Freder ic  Z .  Kon igsberg
350 OId  Count ry  Rd.
Garden C i ty ,  NY 11530
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

K]NGS POINT INDUSTRIES, INC

for Redeterminat ion of a Def ic iency
Refund of Franchise Tax on Business
under Art ic le 9-A of the Tax Law for
Years Ended Apri l  30, 1967 and Apri l

DECISION

or  fo r
Corpora t ions

the  F isca l
3 0 , 1 9 6 8 .

Pet i t ioner ,  K ings  Po in t  Indus t r ies ,  Inc . ,  171 Great  Neck  Road,  Great  Neck ,

New York 17021, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of f ranchise tax on business corporat ions under Art ic le 9-A of the Tax

Law fo r  the  f i sca l  years  ended Apr i l  30 ,  1967 and Apr i l  30 ,  1968 (F i le  No.

26090).

Pet i t ioner  and the  Aud i t  D iv is ion  en tered  in to  a  S t ipu la t ion  o f  Fac ts ,

which is incorporated into and made a part  of  this decision. The St ipulat ion

was executed  by  Bar ry  M.  Bres le r ,  Esq.  on  beha l f  o f  the  Aud i t  D iv is ion  on

Ju ly  9 ,  1981 and by  Freder ic  Z .  Kon igsberg ,  Esq.  on  beha l f  o f  pe t i t ioner  on

J u l y  1 4 ,  1 9 8 1 .

0n February 22, 7982, pet i t ioner waived the r ight to a formal hearing and

consent.ed to submission of this matter to the State Tax Comrnission.

ISSIIE

Whether the reductions in petit ionerts New York ent. ire net income should

be  based  upon  $525 ,000 .00  fo r  f i sca l  yea r  7967  and  $300 ,000 .00  fo r  f i sca l  yea r

7968,  the s t ipu lated amounts of  excess ive prof i ts ,  or  $385,081.00 for  f isca l

year  1967 and $130,920.00 for  f isca l  year  1968,  the amounts upon which the

credi t  under  In ternal  Revenue Code sect ion 1481 was based.
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FINDINGS OI'FACT

1.  In  the  mat te r  o f  K ings  Po in t  Indus t r ies ,  fnc .  v .  Un i ted  Sta tes ,  an

order  o f  the  Un i ted  Sta tes  Cour t  o f  C la ims da ted  December  17 ,  1976 was enLered,

ho ld ing  tha t  pe t i t ioner  (w i th  o ther  re la t .ed  corpora t ions)  had rea l i zed  excess ive

pro f i t s  in  i l s  f i sca l  years  7967 and,1968 in  the  amounts  o f  $600,000.00  and

$400,000.00 ,  respec t ive ly ,  sub jec t  to  ad jus tmenLs fo r  appropr ia te  tax  c red i ts .

The a foresa id  o rder  was based upon a  s t ipu la t ion  be tween pe t i t ioner  and the

United States government,  that for the purposes of determining the credit  under

In te rna l  Revenue Code sec t ion  1481,  excess ive  pro f i t s  were  to  be  cons idered

$ 5 2 5 , 0 0 0 . 0 0  a n d  $ 3 0 0 , 0 0 0 . 0 0  f o r  i t s  f i s c a l  y e a r s  7 9 6 7  a n d  7 9 6 8 ,  r e s p e c t i v e l y .

2 .  0n  or  about  March  29 ,  1977,  pe t i t ioner  submi t ted  to  the  Aud i t  D iv is ion

two C la ims fo r  Cred i t  o r  Refund o f  Corpora t ion  Tax  Pa id  fo r  i t s  f i sca l  years

7967 and 1968. The claim for refund for f iscal  year 7967 sought to reduce

ent i re  ne t  income by  42 .61  percent  (pe t i t ioner 's  bus iness  a l loca t ion  percentage)

o f  $ 5 2 5 , 0 0 0 . 0 0 ,  o r  $ 2 2 3 , 7 0 2 . 5 0 ;  t h e  c l a i m  f o r  f i s c a l  y e a r  1 9 6 8  s o u g h t  t o  r e d u c e

e n t i r e  n e t  i n c o m e  b y  4 3 . 6 4  p e r c e n t  o f  $ 3 0 0 , 0 0 0 . 0 0 ,  o r  $ n A 1 9 2 0 . 0 0 .

I f  pe t i t ioner 's  c la im fo r  re fund fo r  i t s  f i sca l  year  1967 had been a l lowed

as f i led ,  pe t i t ioner  wou ld  have been en t i t led  to  a  re fund in  the  sum o f  $72,303.64 ,

p lus  s ta tu to ry  in te res t .  I f  pe t i t ioner rs  c la im fo r  f i sca l  year  1968 had been

al lowed as f i led, pet i t ioner would have been ent i t led to a refund in the sum of

$ 7 , 8 5 5 . 2 0 ,  p l u s  s t a t u t o r y  i n t e r e s t .

3 .  0n  or  about  August  15 ,  1978,  the  Aud i t  D iv is ion  gran ted  pe t i t ioner

re funds  fo r  i t s  f i sca l  years  7967 and 1968 in  the  respec t ive  amounts  o f  $9  1024.56

and $5 ,935.68 ,  p lus  s ta tu to ry  in te res t .  The Aud i t  D iv is ion?s  de terminat ion  o f

the  re funds  due pe t i t ioner  was based on  the  reduc t ion  o f  pe t i t ioner 's  en t i re

neL income in  the  arnount  o f  $385,081.00  fo r  1967 and in  the  amount  o f  $226,691.00
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fo r  1968.  The incomes fo r  each year  were  then a l loca ted  based upon pe t i t ioner rs

a l loca t . ion  percentage fo r  each o f  sa id  years .

4 .  I f  pe t i t ioner 's  c la im here in  i s  sus t .a ined,  i t  w i l l  be  enL i t led  to  an

a d d i t i o n a l  r e f u n d  o f  $ 3 , 2 7 9 . 0 8 ,  p l u s  s t a t u t o r y  i n t e r e s t ,  f o r  i t s  f i s c a l  y e a r

7 9 6 7  a n d  $ 1 , 9 1 9 . 5 2 ,  p l u s  s t a t u t o r y  i n t e r e s t ,  f o r  i t s  f i s c a l  y e a r  1 9 6 8 .

C0NCIUSI0NS 0F lAI,rI

A .  That  as  the  resu l t  o f  renegot ia t ion  o f  pe t i t ioner 's  cont rac ts  w i th  the

federal  government,  and in accordance with the st ipulat ion between pet i t ioner

and the federal  government and the subsequent order of the Court  of  Claims,

pe t . i t ioner  rece ived or  accrued excess ive  pro f i t s  in  i t s  f i sca l  years  1967 and

1 9 6 8  i n  t h e  r e s p e c t i v e  a m o u n t s  o f  $ 5 2 5 , 0 0 0 . 0 0  a n d  $ 3 0 0 , 0 0 0 . 0 0 ,  f o r  p u r p o s e s  o f

computing the credit  under Internal Revenue Code sect ion 1481. Since these

amounts were subject to repayment by pet i t ioner to the United States, the

cont rac t  p r ice  rece ived or  accrued fo r  such pr io r  taxab le  years  must  be  reduced

by the  excess ive  pro f i t s  e l im ina ted .  Sec t ion  i481(a) (1 ) .  The amount  repa id

may no t  be  taken as  a  deduct ion  in  the  year  pa id  o r  incur red .  Sec t ion  1481(a) (3 ) .

Pet i t ioner  i s  en t i t led  to  a  c red i t  aga ins t  the  excess ive  pro f i t s  e l im ina ted

equal to " the amount by which the tax for the pr ior taxable year under this

subt i t . Ie  i s  decreased by  reason o f  the  app l ica t ion  o f  paragraph ( t )  o f  subsec t ion

( a ) . . . " .  S e c t i o n  1 4 8 1 ( b ) ( 1 ) .  T h u s ,  p e t i t i o n e r  n e e d  r e p a y  o n l y  t h e  n e t .  a m o u n t :

the  excess ive  pro f i t s  (payab le  to  the  agency  w i th  wh ich  pe t i t ioner  cont rac ted)

Iess  the  tax  decrease resu l t ing  f rom e l im ina t ion  o f  the  excess ive  pro f i t s  f rom

income (the "refund" owed to pet i t ioner by the Internal Revenue Service).

fn  comput ing  the  excess ive  pro f i t s  e l im ina ted  fo r  purposes  o f  the  sec t ion

1481 c red i t ,  pe t i t ioner  has  ava i lab le  an  ad jus tment  fo r  taxes ,  measured by

income (o ther  than federa l  taxes) ,  a t t r ibu tab le  to  the  por t ion  o f  the  pro f i t s
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w h i c h  a r e  n o t  e x c e s s i v e . l  5 0  U . S . C .  A p p x .  $ 1 2 1 3 ( f ) .  T h e  f i g u r e s  o f  $ 3 8 5 , 0 8 1 . 0 0

f o r  f i s c a l  y e a r  1 9 6 7  a n d  i 2 2 6 , 6 9 1 . 0 0  f o r  f i s c a l  y e a r  1 9 6 8  u t i l i z e d  b y  t h e

fnternal Revenue Service in determining the credit  al lowed under Code sect ion

1481 represented the excessive prof i ts ( in accordance with the st ipulat ion and

order) less state and local taxes (New York State, New York City and North

Caro l ina)  on  the  non-excess ive  pro f i t s .

B. That ent i re net income for purposes of Art ic le 9-A of the Tax Law is

def ined as "total  net income from al l  sources, which sha11 be presumably the

same as the ent ire taxable income which the taxpayer is required to report  to

the  Un i t .ed  St .a tes  t reasury  depar tment . . . " ,  sub jec t  t .o  the  mod i f i ca t ions  requ i red

b y  s e c t i o n s  2 1 0 . 3 ( d )  a n d  ( e ) .  T a x  L a w  s e c t i o n  2 0 8 . 9 .  T h e  m o d i f i c a t i o n  w i t h

part icular relevance to this proceeding is the add-back to federal  taxable

i n c o m e  o f  t h e  t a x e s  i m p o s e d  b y  A r t i c l e  9 - A .  S e c t i o n  2 0 8 . 9 ( b ) ( 4 ) .  P e t i t i o n e r r s

ent ire net income for f iscal  years 1967 and 1968 encompassed this add-back of

New York  f ranch ise  taxes .

C.  That  ne i ther  the  Aud i t  D iv is ion 's  nor  pe t i t ioner rs  t rea tment  o f

excess ive  pro f i t s  was  cor rec t .

The Audit  Divis ion improperly reduced pet i t ioner 's ent i re net income by

amounts which represented the excessive prof i ts for the f iscal  year less New

York State, New York City and North CaraLina taxes on non-excessive prof i ts for

Lhat  year .  The Aud i t  D iv is ion  e f fec t i ve ly  compel led  pe t i t ioner  t .o  add back  to

ent ire net income New York franchise taxes on total  (pre-renegot iat ion) prof i ts

and New York franchise taxes on non-excessive prof i ts.  The same sum has been

tw ice  added back .

No recognit ion is given to slat .e and local income taxes as an i tem of cost
de termin ing  excess ive  pro f i t s .

1

in
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With  regard  to  the  New York  C i ty  and Nor th  Caro l ina  taxes ,  pe t i t ioner 's

deduct ions  thereo f  in  i t s  re tu rns  as  f i led  fo r  f i sca l  years  7967 and 1968 were

excess ive  inso far  as  the  taxes  were  ca lcu la ted  upon to ta l  (p re- renegot ia t ion)

prof i ts.  These expenses were thus overstated. In order to properly compensate

for this overstatement,  the f igure by which ent ire net income is to be reduced

must  i t se l f  be  decreased:  by  the  d i f fe rence be tween New York  C i ty  and Nor th

Carol ina taxes as or iginal ly calculated and deducted and the amounts of such

taxes  on  non-excess ive  pro f i t . s .

However ,  i t  i s  imposs ib le  to  make e i ther  cor rec t ion  because pe t i t ioner  has

fai led to come forward with the necessary information: (1) New York franchise

taxes  on  excess ive  pro f i t s ;  and (2 )  New York  C i ty  and Nor th  Caro l ina  taxes  on

non-excess ive  pro f i t s .  A1 l  tha t  the  Aud i t  D iv is ion  and th is  Commiss ion  had

avai lable was the combined f igure for New York State, New York City and North

Caro l ina  taxes  on  non-excess ive  pro f i t s .  Pe t i t ioner  has  fa i led  to  sus ta in  the

burden of proving i t  is ent i t led Lo refunds in excess of those granted on

A u g u s t  1 5 ,  7 9 7 8 .  T a x  L a w  s e c l i o n  t 0 8 9 ( e ) .

D.  That  the  pe t i t ion  o f  K ings  Po in t  Indus t r ies ,  Inc .  i s  hereby  den ied  in

a l l  r espec ts .

DATED: Albany, New York

MAY 0 6 1983
STATE TAX COMMISSION

PRNSIDENT
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  6 ,  1 9 8 3

Kings  Po in t .  Indus t r ies ,  Inc
171 Great  Neck  Rd.
Great  Neck .  NY 11021

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss i ,on  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is i -on  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone /l (518 ) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Freder ic  Z .  Kon igsberg
350 01d Country Rd.
Garden C i ty ,  NY 11530
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  MatLer  o f  the  Pet i t ion

o f

KINCS PoINT INDUSTRTES, rNC.

for  Redeterminat ion of  a  Def ic iency or  for
Refund of  Franchise Tax on Business CorporaLions
under  Ar t ic le  9-A of  the Tax Law for  the F iscaL
Years  Ended  Apr i l  30 ,  1967  and  Apr i l  30 ,  1958 .

DECISION

Pet i t i one r ,  K ings  Po in t  I ndus t r i es ,  I nc . ,  171  Grea t  Neck  Road ,  GreaL  Neck ,

New York 11021,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for

refund of  f ranchise tax on business corporat ions under  Ar t ic le  9-A of  the Tax

Law fo r  l he  f i sca l  yea rs  ended  Apr i l  30 ,  1967  and  Apr i l  30 ,  1958  (F i Ie  No .

25090)

Pet i t ioner  and the AudiE Div is ion entered in to a St ipu lat ion of  Facts ,

which is  incorporated in to and made a par t  o f  th is  dec is ion.  The St ipu lat ion

was executed by Barry  M.  Bres ler ,  Esq.  on behal f  o f  the Audi t  Div is ion on

Ju ly  9 ,  1981  and  by  F rede r i c  Z .  Kon igsbe rg ,  Esq .  on  beha l f  o f  pe t i t i one r  on

Ju l y  14 ,  1981 .

0n February 22,7982,  pet i t ioner  waived the r ight  to  a formal-  hear ing and

consenled to submi-ssion of this matt.er to the St.ate Tax Cornrnission.

ISSUE

Whether  Lhe reduct ions in  pet i t ioner 's  New York ent i re  net  income should

be  based  upon  $525 ,000 .00  fo r  f i sca l  yea r  1957  and  $300 ,000 .00  fo r  f i sca l  yea r

1968 ,  t he  s t i pu la led  amoun ts  o f  excess i ve  p ro f i t s ,  o r  $385 ,081 .00  fo r  f i sca l

year  1967 and $I30,92A.00 for  f isca l  year  7958,  the amounts upon which the

credi t  under  In ternal  Revenue Code sect ion 1481 was based.
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FINDINGS OF FACT

1 .  I n  the  maL te r  o f  K ings  Po in t  I ndus t r i es ,  I nc .  v .  Ua i ted  S ta tes ,  an

order  of  the Uni ted States Cour t  o f  Cla ins dated December 17,  1975 was enLered,

hold ing that  pet i t ioner  (wi th  other  re la ted corporat ions)  had real ized excessive

prof i ts  in  i ts  f isca l  years 7967 and 1968 in  the amounts of  $600,000.00 and

$400 ,000 .00 ,  respec t i ve l y ,  sub jec t  t o  ad jus tmen ts  fo r  app rop r ia te  tax  c red i t s .

The aforesaid order  was based upon a s t ipu lat ion between pet i t ioner  and the

United States governmenL, tb.at for the purposes of detennioing the credit under

Internal  Revenue Code sect ion 1481,  excessi -ve prof i ts  were to  be considered

$525 ,000 .00  and  $300 ,000 .00  f o r  i t s  f i s ca l  yea rs  1957  and  1958 ,  r espec t i ve l y .

2.  0n or  about  f larch 29,  1977,  pet iL ioner  submit ted to  the Audi t  Div is ion

two Cla ims for  Credi t  or  Refund of  Corporat ion Tax Paid for  i ts  f isca l  years

1967 and 1958.  The c la im for  re fund for  f isca l  year  1967 sought  to  reduce

en t i re  ne t  i ncome by  42 .61  pe rcen t  (pe t i t i one r ' s  bus iness  a l l oca t i on  pe rcen tage )

o f  $525 ,000 .00 ,  o r  $223 ,702 .50 ;  t he  c l a i n  f o r  f i s ca l  yea r  1968  sough t  t o  r educe

en t i r e  ne t  i ncome  by  43 .64  pe rcen t  o f  $300 ,000 .00 ,  o r  $130 ,920 .00 .

I f  pe t . i t i one r ' s  c la im  fo r  re fund  fo r  i t s  f i sca l  yea r  1967  had  been  a l l owed

as  f i l ed ,  pe t i t i one r  wou ld  have  been  en t i l l ed  to  a  re fund  i n  the  sun  o f  $121303 .64 ,

p lus  s ta tu to ry  i n te res t .  I f  pe t i t i one r ' s  c la im  fo r  f i sca l  yea r  1968  had  been

al lowed as f i1ed,  pet i t ioner  would have been ent i t led to  a refund in  the sum of

$ 7 ,855 .  20 ,  p lus s tatutory  in terest .

3 .  0n  o r  abou t  Augus t  15 ,  1978 ,  t he  Aud i t  D i v i s ion  g ran ted  pe t i t i one r

refunds for  i ts  f isca l  years 1967 and i968 in  the respect ive amounts of  $9,024.56

and  $5 ,935 .68 ,  p lus  s ta tu t .o ry  i n te res t .  The  Aud i t  D i v i s ion ' s  de te rm ina t i on  o f

the refunds due pet i t ioner  was based on the reduct ion of  pet i t ioner 's  ent i re

ne t  i ncome in  the  amoun t  o f  $385 ,081 .00  fo r  1967  and  i n  the  amoun t  o f  $226 ,691 .00
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for  1958.  The incomes for  each year  were then a l located based upon pet i t ioner 's

a l l oca t i on  pe rcen tage  fo r  each  o f  sa id  yea rs .

4 .  I f  pe t . i L ione r ' s  c la im  he re in  i s  sus ta ined ,  i t  w i l l  be  en t i t l ed  to  an

addi t ional  re fund of  $31279.08,  p lus s tatutory  in t .erest ,  for  i ts  f isca l  year

1957  and  $1 ,919 .52 ,  p lus  s ta tu to ry  i n te res t ,  f o r  i t s  f i sca l  yea r  1968 .

CONCTUSIONS OF IAI,I

A.  ThaL as the resul t  o f  renegot ia t ion of  pet i t ioner 's  contracts  wi th  the

federal governmenL, aad in accordance "- i th Lhe st. ipulation between petit ioner

and the federal governnent and the subsequent order of the Court of Claims,

pet i t ioner  received or  accrued excessive prof i ts  in  i ts  f isca l  years 1967 and

1968  in  the  respec t i ve  amoun ts  o f  $525 ,000 .00  and  $300 ,000 .00 ,  f o r  pu rposes  o f

comput ing the credi l  under  In lernal  Revenue Code sect ion 1481.  Since these

amounts were subject  to  repaymenL by pet i t ioner  to  the Uni ted States,  the

contract  pr ice received or  accrued for  such pr ior  taxable years must  be reduced

by  the  excess i ve  p ro f i t s  e l i r n ina t .ed .  Sec t i on  148 t (a ) ( l ) .  The  amoun t  repa id

may  no t  be  t . aken  as  a  deduc t i on  i n  t he  yea r  pa id  o r  i ncu r red .  Sec t i on  1a81(a ) (3 ) .

Pet i t ioner  is  ent i t . led to  a credi t  against  the excessive prof i ts  e l iminated

equal lo "the amount by which the tax for the prior taxable year under this

sub t i t l e  i s  dec reased  by  reason  o f  t he  app l i ca t i on  o f  pa rag raph  (1 )  o f  subsec t i on

(a)  .  .  . " .  Sect ion 1481 (b)  (1)  .  Thus ,  pet i t ioner  need repay only  the net  amount :

the excessive prof i ts  (payable to  the agency wi th  which pet i t ioner  contracted)

less the tax decrease resul t ing f rom el imioat . ion of  the excessive prof i ts  f rom

income ( the " refund"  owed to pet i t ioner  by lhe In ternal  Revenue Serv ice) .

In  comput ing the excessive prof i ts  e l iminated for  purposes of  the sect ion

1481 credi t ,  pet . i t ioner  has avai lab le an adjustment  for  taxes,  measured by

income (other  than federa l  taxes) ,  a t t r ibuLable to  the por t ion of  the prof i ts



wh ich  a re  no t  . x cu r r i r r e . l  50  U .S .C .  Appx .  $1213 ( f ) .  The  f i gu res  o f  $385 ,081 .00

for  f isca l  year  7957 and $226,691.00 for  f isca l  year  1958 ut i l ized by the

Internal Revenue Service in determining the credit al lowed under Code section

1481 represented the excessive prof i ts  ( in  accordance wi th  the s t ipu lat ion aad

order)  less s tate and 1oca1 taxes (New York State,  New York Ci ty  and Nor th

Caro l ina)  on the noo-excessive prof i ts .

B.  That  ent i re  net  income for  purposes of  Ar t ic le  9-A of  the Tax Law is

def ined as " to ta l  net  income f rom al l  sources,  which shal l  be presumably the

same as the entire t.axable income which the taxpayer is required to report to

the Uni ted St .a tes Lreasury depar tmenL. . . " ,  subject  to  the modi f icat ions requi red

by  sec t i ons  210 .3 (d )  and  (e ) .  Tax  Law sec t i on  208 .9 .  The  mod i f i ca t i on  w i th

par t icu lar  re levance to th is  proceeding is  Lhe add-back to  federa l  taxable

income o f  t he  taxes  imposed  by  A r t i c l e  9 -A .  Sec t i on  208 .9 (b ) (4 ) .  Pe t i t i one r ' s

ent i re  neL income for  f isca l  years 1967 and 1968 encompassed th is  add-back of

New York f ranchise taxes.

C .  Tha t  ne i the r  t he  Aud i t  D i v i s ion ' s  no r  pe t i t i one r ' s  t rea tmen t  o f

excess i ve  p ro f i t s  was  co r rec t .

The Audi t  Div is ion improper ly  reduced pet i t ioner 's  ent i re  net  income by

amounls  which represented the excessive prof i ts  for  the f isca l  year  less New

York State,  New York Ci ty  and Nor th Caro l ina taxes on non-excessive prof i ts  for

that  year .  The Audi t  Div is ion ef fect . ive ly  compel led pet i t ioner  to  add back to

enLi re net  income New York f ranchise taxes on to ta l  (pre-renegot ia t ion)  prof i ts

and New York f ranchise taxes on non-excessive prof i ts .  The same sum has been

tw ice  added  back .

No recogni t ion is  g iven to  s tate and local  income taxes as an i tem of  cost
de te rm in ing  excess i ve  p ro f i t s .

r

1n
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Wi th regard to  the New York Ci ty  and Nor th Caro l ioa taxes,  pet i t ionerrs

deduct. ions thereof in i ts returns as f i led for f iscal years 1967 and 1968 were

excessive insofar  as the taxes were ca lcu lated upon tota l  (pre-renegot ia t ion)

j:" j . . : . ._15:_:M1.e..were thus overstated. In order to properly compensate

for this overstat.ement, the f igure by which entire net income is to be reduced

must  i tse l f  be decreased:  by the d i f ference between New York Ci ty  and Nor th

Carolina taxes as originally calculated and deducted and the amount.s of such

taxes  oo  non -excess i ve  p ro f i t s .

However ,  i t  is  impossib le  to  make e i ther  correct ion because pet i t ioner  has

fa i led to  come forward wi th  the necessary in format ion:  ( t )  Uew York f ranchise

taxes on excessive prof i ts ;  and (2)  New York Ci ty  and Nor th Caro l ina taxes on

non-excessive prof i t .s .  A l l  that  the Audi t  Div is ion and th is  Commiss ion had

avai lab le was the combined f igure for  New York State,  New York Ci ty  and Nor th

Caro l ina taxes on non-excessive prof i ts .  Pet i t ioner  has fa i led to  susta in the

burden of  prov ing iL  is  ent i t led to  refunds in  excess of  those granted on

Augus t  15 ,  i 978 .  Tax  Law  sec t i on  t 089 (e ) .

D.  That  the pet iL ion of  K ings Point  Industr ies,  Inc.  is  hereby denied in

a l l  r espec t s .

DATED: Albany, New York

MAY 0 6 1983
STATE TAJ( COMI'IISSION

aodt;cLa:dt,-




