
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petition
o f

Benderson Development Co., Inc.
and 1979 Seneca,  Inc.

for Redetermination of Deficiencies or for Refunds
of Corporation Franchise Tax under Articles 9A and
27 of the Tax Law for the Fiscal Years Ended
March 31,  1980 and January 31,  1980,  respect ive ly .

AIT'IDAVIT OF I'TAIIING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an eurployee
of the State Tax Comnission, that he is over 18 years of agen and that on the
29th day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon Benderson Development Co., Inc. and 1979 Seneca, Inc., the
petit ioners in t le within proceeding, by enclosing a true copy thereof in-a
securely sealed postpaid wrapper addressed as fol lows:

Benderson Development Co., Inc.
and 1979 Seneca,  Inc.
570 Delaware Ave.
Buffalo, NY 74202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
29th day of February, 1984.

oathsn1
sect ion 174



STATE OF NEW YORK

STATE TAX CO}IMISSION

In the l{atter of the Petition
o f

Benderson Developnrent Co., Inc.
and 1979 Seneca,  Inc.

for Redetermination of DefiCiencies ot for Refunds
of Corporation Franchise Tax under Art icles 9A and
27 of. the Tax Law for the Fiscal Years Ended
March 31, 1980 and January 31, 1980, respectively.

AFFIDAVIT OF MAITING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
certified mail upon Hynan B. Polakoff, the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Hyman B. Polakoff
760 Stat ler  BIdg.
Buffalo, NY 14202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent. further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
29th day of February, 1984.

ster oat
w sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 7984

Benderson Development Co., Inc.
and 1979 Seneca, fnc
570 Delaware Ave.
Buffalo, NY 14202

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission miy be insiituted only under
Article 78 of the Civil Practice Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building //9, State Campus
Albany, New York L2227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX COU}fiSSION

Petitioner I s Representative
Hynan B. Polakoff
760 Stat ler  BIdg.
Buffalo, NY 14202
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon

o f

BENDERSON DEVELOPMENT CO., INC.
and L979 SENECA, INC.

for Redeternlnat,Lon of Deficiencles or for
Refunds of Corporation Franchise Tax under
Articles 9A and 27 of the Tax Law for the
FLscal Years Ended March 31, 1980 and
January 31, 1980, respect lvely.

DECISION

Peti t loners, Benderson Development Co.,  Inc.,  and 1979 Seneca, Inc.r

570 Delaware Avenue, Buffal-o, New Yorkr L4202 filed petltlons for redetermlnatlon

of deflclencies or for refunds of corporation franchlse tax under Artlclee 9A

and 27 of the Tax Law for the fiscal years ended March 31, 1980 and January 31,

1980,  respec t ive ly  (F11-e  Nos.  33159 and 33173) .

A consoLldated formal hearlng was held before Dennls M. Gallther' Eearlng

Off lcerr at  the offLces of the State Tax ComlssLon, 65 Court  Street,  Buffalo,

New York, on August 17, 1983 at 1:15 P.M. Pet l t loners appeared by Brock,

Schecter & Polakoff ,  CPAfs.,  ( l lyman B. PoLakoff ,  CPA). The Audlt  Dlvlglon

appeared by John P. Dugan, 8"q.,  (Deborah Dwyer, Esq. of counsel) .

ISSUE

lJtrether penaltl.es asserted agalnst each petiti-oner pursuant to sectlon

1085(a) of the Tax Law for alleged late fll ing of a Corporatlon Franchise Tax

Report may be walved.

FINDINGS OF'FACT

1. On Januarl 12, 1981, the Audit Dlvlslon issued to petltloner Benderson

DeveJ-opement Co., Inc. (nBendersortt), a NotLce and Demand for Paynent of

Corporation Tax Due for the flscal year ended March 31, 1980' ln the amount of
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$198,984.00 ,  p lus  ln te res t  o f  94 ,472.11  and add l t lona l  charge o f  $20,8 I7 .76 ,  fo t

a total  ot .  $224,273.87. This not ice showed an amount pald of $198'984.21, thus

leavlng lnterest and additlonal charge of $25,289.66 unpald and asserted as

due.

2. On November L4, 1980, the Audlt Divlslon lssued to petltloner 1979

Seneca, Inc. (t'Seneca"), a Notice and Demand for Paynent of Corporation Tax Due

for the f lscal  year ended January 31, 1980, Ln the anount of $2'177.00'  plus

ln te res t  o f  $18.64  and add i t lona l  charge o f  $85.40  fo r  a  to ta l  o f  $2 ,281.04 .

Thls notlce showed an anount paid of $2rL77.00, thus leavl-ng lnterest and

addltional charge of $104.04 unpaid and asserted as due.

3. As stated on each of the above notices, the aeserted lnterest and

additional- charges were based on the alleged late fiLlng of petitionersl

corporation franchtse tax reports (Forns CT-3) for thelr respeetive flscal

years ended March 31, 1980 and January 31, 1980, and late payment of the taxee

shown as due thereon. The notices stated petltloner Bendersonfs report was due

to be flled by June 15, 1980, but was not recelved by the Audlt Dlvlglon untll

December 17, 1980, and that petitioner Senecars report was due to be flled by

Aprll 15, 1980, but was not recel-ved by the Audit Dlvislon untll October 20,

I  980.

4. The foregoing due dates for petitionerst corporatlon franchise tax

reports,  as ref lected on the not lees (June 15, 1980 for Benderson; Apri l  15,

1980 for Seneca)r w€r€ lncorrect, slnce each petitioner had been granted an

extenslon of tine by the Audit Dlvislon due to the fll lng of Forms CT-5 ("APpllcatlon

for 3 Month ExtensLon For Flling Tax Report"). Such extended due datee for

fll lng thus became September 15, 1980 for Bendersonr €rrd July L5' 1980 for

Seneca. The Audit Dlvlston calculated the asserted deflclencles at lssue based
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on lnterest at 8l percent per annum computed from each

due date for the palment of tax (petltionersr ortglnal

penalty (addttlonal charge) for late fll-lng of returna

petltioners' glg$!

f ll-lng date), and on

at 5 percenL per month

from each petitl-onersr extended due date for fll lng.

5. Benderson and Seneca are members of a group of related corporatlons

and partnershlps, and are both lnvolved ln the rental of real estate. One

indlvidual, Mr. Eugene BeLlls, a certlfled public accountant, functlons aa

controller for all of the related entLtles ln the group, Lncludlng petltloners.

Additlonal ln-house accounting personnel for the group conslsted of approxinately

ten persons, none of whon lrere certlfled publlc accountantg. Petltionersl

in-house accountlng staffr and more spectftcally Mr. Bellis, Itas generally

responsible for fll ing and obtalning extenslons of the time nlthin which to

flLe tax returns.

6, Appllcatlons to extend the tlme for fll-ing returns beyond the aforemen-

tloned extended due dates were flled with the InternaL Revenue Service ("I.R.S.rr)

on behalf of each petitioner. However, no such additional requests for extenslon

were flled wlth the Audit DivlsLon.

7. Petitlonerst assert that the fall-ure to secure additlonaL extenslons

of the time within which to flle thelr tax reports was due to an oversight by

thelr  personnel.  In part icular,  pet i t ioners note that an I .R.S. audlt  of  the

entire group was being conducted which occupied substantially all of Mr. Bell-lsl

tlme and, further, that new personnel were being tralned whlch resulted in

confuslon and oversight. Petltloners assert that they attenpted to comply wlth

the requirements for obtalnlng extenslons to the best of thelr abil-lty under

difflcuLt circumstances created by the ongolng audlt and the traLnlng of new

personnel.
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CONCLUSIONS OF LAI{

A. That pursuant to section 211.1 of the Tax Law and regulatione thereunder'

pet i t loner Bendersonrs tax report  for the f iscal  year ended March 31'  1980 was

due to be f t led on or before June 15, 1980, and pet l t loner Senecats tax report

for the flscal year ended January 31, 1980 was due to be flled on or before

Aprl1 15, 1980, unLess on or before those dates pet i t loners f l led appl lcat long

for extensions of the tine wlthin whlch to flle such reports and pald on or

before such fll lng the amounts properly eetlmated as thelr tax (20 NYCRR

6-4.4). Petltioners dld fil-e appllcations by whLch the orLglnal due dates

for their respective returns were extended for a perlod of three months.

B. That regulatlons of the State Tax Commisslon ln pertlnent part further

provide:

"(c) 0n or before the explratlon of the automatlc three
(3) month extenslonr the Tax Connlsslon may grant addltlonal
three (3) nonth extenslons of tlme for fll ing reports when
good cause exists. Applicatlons for additlonal three (3)
month extensions must be made in wrLting before the explration
of the prevlous tEG month extension... The appllcatlon
must lnclude the followlng lnfornatlon:

(1) the taxpayerfs complete name,

(2) the taxpayerts empl-oyer ldentlflcation number,

(3) the taxpayerrs f l le classl f lcat lon number, and

(4) the reason for requestlng the addltlonal extenelon.rt

20 NYCRR. 6-4.4(c) (enphasls added).

C. That petltloners dld not properly secure any additlonal extenslon of

the tine wlthln which to flLe thelr franchlse tax reports beyond the extended

due dates. In vlew of the procedure for obtalnlng addLtlonal exteneions, as

clearly speclfled in 20 NYCRR 6-4.4(e), the grounds advanced by petltloners in

Flnding of Fact, rrTrr do not constitute reasonabl-e cause sufficlent to allow



-5-

waLver of the additlonal charges lnposed for late flJ-ing (See l' latter of

Belmaln ReaLty, Inc.,  State Tax Comm., January 10, 1983).

D. That the pet l t ions of Benderson Development Co.,  Ioc.,  and 1979

Seneca, Inc., are hereby denied, and the Notlce and Demand issued to Bendereon

on January L2, 1981, and the Notlce and Demand lssued to Seneca on November 14,

1980, are sustalned.

DATED: Albany, New York STATE TAX CO!{MISSION

FEB 2 9 1984


