
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the
of

Federal Insurance

Peti t ion

C o . AFFIDAVIT OF MAILING

for Redeternination of a Deflclency or for
Refund of Corporatton Tax under Article 33 of
the Tax Law for the Year 1979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Cornrnlsslon, that he/she ie over 18 years
of age, and that on the 15th day of October, 1986, he/she served the wlthln
notice of Decision by certified mail upon Federal Insurance Co. the petltLoner
in the wlthin proceedlnB, by enclosing a true copy thereof in a securely sealed
postpaid nrapper addressed as follows:

Federal Insurance Co.
51 John F. Kennedy Pklry.
Short ll l l ls, NJ 07478

and by deposLtlng same encLosed
post office under the excluslve
Servlce withtn the State of New

That deponent further says
herein and that the address set
of the pet l . t ioner.

Sworn to before ne thls
15 th  day  o f  October ,  1986.

ln a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the said addressee is the petitLoner
forth on saLd w'rapper is the last known address

pursuant to Tax Law secttolt L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Federal Insurance

Peti t ion

C o . AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deficlency or for
Refund of Corporation Tax under Article 33 of
the Tax Law for the Year L979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr bel-ng duly sworn, deposes and says that
he/she ls an employee of the State Tax ComLsslon, that he/she ls over 18 years
of age, and that on the 15th day of October, 1986, he served the wlthln notlce
of Declsion by certtfied nall- upon Eugene Chesterr the representative of the
petitloner Ln the wlthln proceeding, by encl"osLng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Eugene Chester
Everett, Johnson & Breckinrldge
20 Exchange Place
New York, NY 10005

and by deposlting same enclosed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the United States PostaL
Service within the State of New York.

That deponent further says that the sald addressee Ls the rePresentatLve
of the petitloner hereln and that the address set forth on sald rrraPPer ls the
last known address of the representatlve of the petltioner.

before me thls
of Octob r r  1986 .

t,o admlnlster oat
to Tax Law section 174
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October  15 ,  1986

Federal Insurance Co.
51 John F. Keunedy Pkwy.
Short  H111s, NJ 07478

Gent,leuen:

Please take notLce of the Declslon of the State Tax Comtssioa eocloeed
herewith.

You have now exhausted your rlght of revlew at the adrnlnlstratlve level.
Pursuant to sectlon(s) 1090 & 1519 of the Tax Law, a proceedlog ln court to
revlew an adverse declsl"on by the State Tax Comisslon nay be l"nstituted only
under Artlcle 78 of the Clvil Practlce Law and Rules, and must be co'r'-enced ln
the Supreme Court of the State of New York, Albany County, nlEhLn 4 nonths fron
the date of thls not lce.

IaquirLes concernf.ng the cotrputagl.on of cax due or refund alLowed ln accordance
with thls decLslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatl"on Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE T$( COMMISSION

cc: Taxlng Bureaurs Representative

Petltioner t s Representative :
Eugene Chester
Everett, Johnson & Breckinrldge
20 Exchange Place
New York, NY 10005



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

FEDERAL INSURANCE CO.

for Redeternlnation of a Deflciency or for
Refund of CorporatLon Tax under Artlcle 33
of che Tax Law for the Year L979.

DECISION

Petltioner, Federal Insurance Co., 51 John F. Kennedy Parkway, Short

Ili l l-s, New Jersey 07478, flLed a petition for redetermlnatlon of a deflclency

or for refund of corporation tax under Article 33 of the Tax Law for the year

r 9 7 9  ( r i l - e  N o .  5 1 7 3 0 ) .

On March 26, L986, petltloner, by Lts duly authorLzed representatlves,

Everett ,  Johnson & BreckLnrldge, Esqs. (Eugene Chester '  Esg.,  of  counsel) '

waived a hearing and submltted its case for declslon based upon the entire

f iLe, lncl-udlng a st ipuJ-at lon of facts,  and br iefs to be f l led by Aprl l  15r

1986. After due conslderation of the fll-e the Conrmisslon renders the followlng

decieion.

ISSUE

Wtrether in conputlng Lts enti.re net lncone for 1979' petitloner nay

properly deduct $599,371.00 representing lnvestment expenses lncurred ln

earntng federally tax-exempt income.

FINDINGS OF FACT

1. Petltloner, Federal Insurance Company (ttFederaltt), ls an insurance

corporation organized under the laws of the State of New Jersey. Federal ls

engaged in the lnsurance business ln New York State as a property and casuaLty

lnsurer.
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2. Federal tlnel-y flled a New York State franchlse tax return under

Artlcle 33 (Forn CT-33) for the taxable year 1979.

3. Federal is a member of an affil-Lated group of corporatlons whose

parent ls The Chubb Corporatlon, and Federalrs lncome and deducttons are

Lncluded in the consoltdated federal lncome tax return flled by The Chubb

Corporation. For purposes of Tax Law Article 33, Federalrs income and deductlons

\rere computed as if tt were fllLng on a separate basis for federal- l-ncome tax

Purposea.

4. In computing its entLre net lncome for the year 1979, Federal deducted

$5991371.00 representlng investment expenses lncurred on federally ta:(-exemPt

incone (see Finding of Fact 'r10r', 
!eEg).

5. On August 16, L982, the Audlt Dlvislon issued to Federal a ttStatement

of Audit Adjustmentrt which Lncreased the amount of tax-exempt interest lncluded

in Federalrs ent i re net income by $S99r371.00. In turn'  Federalrs franchlse

tax  l iab i l l t y  fo r  1979 was lncreased by  $ f1 ,555.00 .

6. On August 16, L982, the Audit Dlvlslon issued to Federal a Notlce of

Def icLency assert lng tax due ln the amount of $11r555.00, plus lnterest of

$1r102.31. Such amounts were, however,  of fset by other adJustments and by a

credit due Federal for its 1980 taxable year.

7. The adjustment of $599r371.00 el lminated pet l t lonerrs claimed deduct lon

for expenses attrlbutable to incone subject to tax under Artlcle 33 but exemPt

from federal lncome tax. The Audit DlvLslonts disallowance ls based on the

assertion that the same expenses had already been deducted for federal income

tax purposes, and, therefore, could not be deducted again under Artlcle 33.

8. ThLs identlcal- issue, regardLng the deductLon of certatn tnvestment

expenses, had been ratsed prevlously upon audlt of FederaLts L977 and 1978 New
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York State Franchlse Tax Returns under Artlcle 33. Fot both 1977 and L978,

thls lssue was resolved in favor of Federal at a pre-hearLng conference held on

November  19 ,  1981.

9. On Septenber 29, 1983, Federal fl1ed a claim for refund (Forn CT-8)'

request ing a refund of $11,555.00 ln tax and $1,102.00 in intereet.  This claim

was denied by the Audlt Divlsion ln a Letter dated February 3e L984.

10. The parties have, by a duly executed stipulatlon, agreed that the

$599,371.00 whlch petitioner deducted ln conputing lts entire net income for

t h e c a 1 e n d a r y e a r I 9 7 9 t e p r e s e n t e d t h e @ g e x p e n s e P e t 1 t 1 o n e r 1 n c u r r e d

whlch was alLocabLe to lnterest wholly exempt from tax under the Internal

Revenue Code.

11. In effect,  the Audlt  Dlvls lon has increased pet l- t lonerrs tax exempt

lnterest amounr for L979 fronr $25,8281314.00 to $26 1427,685.00, by addlng back

$599r371.00 of investment expenses attr ibutable to such tax exempt lnterest.

Petltloner admlt,s that such investment expenses nere deducted ln arrlvlng at

Federal taxable income, but malntains that such expenses are properl-y again

deductibl-e in computlng entire net lncome under Tax Law Article 33.

CONCLUSIONS OF LAW

A. That Tax Law Artlcle 33 provides for a franchlse tax uPon lngurance

corporatlons, such as petltioner, based upon a portlon of thetr I'entire net

incomett. Tax Law Sectlon 1503(a) deflnes rrentire net lncouett as

"total net lncome fron alL sources whlch shal-l be presumabl-y
the sane as the ... taxable income ... which the taxpayer te
required to report, to the United States treasury department,
for the taxabl-e year . . .  except as hereinafter provided."

B. That Tax Law eection 1503(b) sets forth various nodiflcatlons required

to be made to convert federal "taxable lncome" (as above) to rrentire net

lneome". Tax Law section 1503(b)(2)(B) requires an lnsurance comPany to add to
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its federal taxabl-e lncome al-l of the tax exempt lnterest lt earned and excluded

from federal taxabLe lncome. Tax Law SectLon 1503(b) (3) ln turn provides, in

part ,  as fol- lows:

rrln determlnins entire net lncome. there shal-l- be subtracted
int.erest on lndebtedness incurred or contlnued to purchase
or carry obLlgatlons or securltles the lncome from whlch ls
subject to tax under this artlcle but exempt fron federal
lncome tax and ord and necessary e es pald or
incurred dur the ta r attrlbutable to one whlch

s sub'iect to tax this art e
i - n c o m e  t a x . . . " . s

The evident purpose of the quoted paragraph ls to permlt the deductlon of

expenses associated with lncome taxable under Artl.cl-e 33, where the income Le

exempt from federal taxation and the associated expenaes accordl.ngly dlsal-lowed.

C. That ln computlng federal taxable lncome petitioner properly deducteil

from lts gross lncome the (tax exenpt) lnterest Lncone lt earned from the

sources specLf led in Internal Revenue Code (t t l .R.C.rr)  sect lon 103 (I .R.C.

S 832tcl  t7l) .  In addit ion, pet l t loner properl-y deducted as ordlnary and

necessary expensea those investment expenses attributabl-e to the above tax

exempt  ln te res t  income ( I .R .C.  S$ 832 lc l ,  265t11) .1  Th, r " ,  ln  sum,  pe t l t loner fs

federal taxabLe income as properly reported to New York State (Form CT-33,

Schedule B, llne 23) dld not lnclude any tax exempt lnterest lncome earned by

p e t 1 t 1 o n e r a n d d 1 d i n c 1 u d e a d e d u c t 1 o n f o r $ 5 9 9 , 3 7 1 . 0 0 r e P r e s e n t 1 o g @

expense incurred by petitioner in connectLon wlth such tax exemPt lnterest

lncome.

I .R.C. S 265(1) bars deduct ion of expenses al locable to tax exempt lncome,
except tax exempt lnterest lncome agalnst which exPenses are deductlble

lEEE!'t r.R.c. i i  zi2:Effises). Also, I.R.c. $ 265(2) bars deductlon of
Lnterest expense on borrowlngs lncurred or contLnued to earn tax exemPt
interest lncome. Petitloner had, in any event, no lnterest expense on
borrowings lncurred or continued to produce tax exemPt lnterest income.
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D. That ln computlng entire net lncome, petltLoner nas not entltLed to

again deduct the lnvestment expenses related to tax exempt lnterest. rr[T]ax

deductions and exemptions depend upon clear statutory provlsions and the burden

ls on the taxpayer to establlsh a right to them (cltatlon omitted) . rr (!Ett*!

Scholast ic Bus Servlce, Inc. v.  State Tax Cornrn. ,  498 N.Y.S,2d 278, 280 [3rd

Dept. ,  19861.) Here pet i t ioner fai led to establ lsh l ts r ight to a double

deduct lon.

E. That the petltion of FederaL lnsurance Co. is hereby denled.

DATED: Albany, New York STATE TAX COMMISSION

ocT 1 51986 PRESIDENT

coMMrssroNER a

\"t\
\N$N \)/\,,J+

COMI{ISSIONER
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October  15,  1986

Federal Insurance Co.
51 John F. Kennedy Pkwy.
Short H111s, NJ 07478

Gentlemen:

Please take notlce of the Declslon of the State Tax ConnLsglon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adninLstrative leveL.
Pursuant to sectlon(s) 1090 & 1519 of the Tax Law, a proceeding in court to
revLew an adverse decision by the State Tax Comlsslon nay be lnstltuted only
under ArtlcLe 78 of the Clvll Practl"ce Law and Rules, and must be cor"-enced ln
the Supreme Court of the State of New York, Al"bany Countyr withln 4 months from
the date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls decLslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Review Unit
Bullding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatl"ve

Petitloner r s Repreaentatives
Eugene Chester
Everett, Johnsoa & BreckLnrldge
20 Exchange Place
New York, NY 10005



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

o f
:

FEDERAL INSURAI.ICE CO.

for Redeternination of a Defl.clency or for
Refund of Corporatlon Tax under Artlcle 33 :
of the Tax Law for the Year 1979

DECISION

Petitioner, Federal Insurance Co., 51 John F. Kennedy Parlcwayr Short

Hllls, New Jersey 07478, fll-ed a petitl-on for redetermination of a deflctency

or for refund of corporatlon tax under Artlcle 33 of the Tax Law for the year

1 9 7 9  ( F t 1 e  N o .  5 1 7 3 0 ) .

On March 26, 1986, petLtioner, bI lts duJ-y authorl.zed representativee'

Everett ,  Johnson & BreckinrLdge, Esqs. (Eugene Chester,  Esg.r of  counsel) '

waived a hearlng and submltted lts case for declslon based upon the entlre

ftle, lneludlng a stipulatlon of facts, and brl-efs to be flled by Aprll 15'

1986. After due conslderatlon of the flle the Comlsslon renders the following

decislon.

ISSUE

Whether in computlng its entire net lncome for 1979' petitioner nay

properly deduct $599,371.00 representlng lnvestment expenses incurred ln

earning federally tax-exempt lncome.

FINDINGS OF FACT

1. Petitloner, Federal Insurance Company (ttFederaltt), is an Lnsurance

corporatlon organlzed under the laws of the State of New Jersey. Federal is

engaged in the insurance business ln New York State aa a property and caeualty

insurer.
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2. Federal tlmely fll-ed a New York State franchlse tax return under

ArticLe 33 (Forn CT-33) for the taxable year 1979.

3. Federal- ls a member of an affiLlated group of corporations whoee

parent is The Chubb Corporation, and Federal-rs income and deductions are

lncluded in the consolidated federal income tax return filed by The Chubb

Corporatlon. For purposes of Tax Law Artlcl-e 33, Federalfs lncome and deductlons

were computed as lf tt were fll lng on a separate basis for federal income tax

purPoses.

4. In computLng lts entire net lncome for the year L979, Federal deducted

$599,371.00 representing lnvestment expenses Lncurred on federally tax-exempt

lncome (ggg ftndlng of Fact rr10rr, 
$!Ea).

5. On August 16, L982, the Audlt Divislon Lssued to Federal a "Statement

of Audlt Adjustnentrr which increased the amount of tax-exempt, lnterest lncluded

in Federalrs ent l re net lncome by $S99r371.00. In turn, Federalrs franchlse

tax  l iab l l i t y  fo r  1979 was increased by  $11,555.00 .

6. On August 16, L982, the Audlt DivLsion lssued to Federal a NotLce of

Def ic iency assert ing tax due ln the amount of $11r555.00, pl-us interest of

$1r102.31. Such amounts rrere, however,  of fset by other adJustments and by a

credit  due Federal  for t ts 1980 taxable year.

7. The adjustment of $599r371.00 el lnlnated pet i t lonert6 cLalned deduct ion

for expenses attributabl-e to income subJect to tax under Article 33 but exemPt

from federal lncome tax. The Audit Divlsionrs dlsalLonance ls baeed on the

assertlon that the same expenses had already been deducted for federal- income

tax purposes, and, therefore, could not be deducted agaln under Artlcl-e 33.

8. Thls identlcal- lssue, regardlng the deductlon of certaln lnvestment

expenses, had been ralsed prevlously upon audlt of FederaLt s L977 and 1978 New
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York State Franchlse Tax Returns under Artlcle 33. For both 1977 and 1978,

thLs issue was resolved ln favor of Federal at a pre-hearlng conference held on

November  19 ,  1981.

9. On Septenber 29, 1983, Federal  f lLed a claim for refund (Forrn CT-8) '

request ing a refund of $111555.00 ln tax and $1,102.00 in lnterest.  Ttr ls c laln

was denied by the Audlt Dlvision Ln a letter dated February 3' 1984.

10. The partles have, by a duly executed stlpulatlon, agreed that the

$599,371.00 which pet l t loner deducted ln computing i ts ent l re net income for

the calendar year 1979 represented the investment expense petitioner lncurred

whlch was alLocable to lnterest wholly exempt from tax under the Internal

Revenue Code.

11. In effect, the Audlt Dlvlslon has lncreased petitlonerra tax exempt

lnreresr amounr for L979 fron $25,828,3L4.00 to $26,427,685.00, by addlng back

$599r371,00 of lnvestment expenses attr ibutable to such tax exemPt lnterest.

Petltioner admits that such lnvestment expenses nere deducted ln arrLvlng at

Federal taxable lncome, but naintains that such expenaes are proPerly agaln

deductlble in computlng entire net lncome under Tax Law Article 33.

CONCLUSIONS OF I,AW

A. That Tax Law Article 33 provldes for a franchlse tax upon lnsurance

corporations, such as petltioner, based upon a portion of thelr "entlre net

lncomert. Tax Law Sectlon 1503(a) deflnes |tentire net lncomett as

t'total net incone fron all sources whlch shall- be presunably
the same as the ... taxable income ... which the taxpayer ls
required to report to the Unlted States treasury department,
for the taxable year . . .  except as herelnafter provided."

B. That Tax Law sectlon 1503(b) sets forth various nodiftcatlons requlred

to be made to convert federal tttaxable lncome" (as above) to rrentlre net

inconerr. Tax Law sectlon 1503(b)(2)(B) requlres an insurance comPany to add to
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its federal- taxabl-e income al-l- of the tax exempt Lnterest tt earned and excluded

from federal taxable income. Tax Law Sectlon 1503(b) (3) ln turn provldes' ln

part ,  as fol lows:

t t

lnterest on indebtedness lncurred or contlnued to purchase
or carry obllgations or securitles the income fron which ls
subject to tax under this artLcl-e but exempt from federal-
income tax and ordlnary and nece es oald or
incurred the ta at t r lbuta to whlch
ls  subiect to tax art ic le t trom
l n c o m e  t a x . . . " .

The evldent purpose of the quoted paragraph is to permLt the deductlon of

expenses assoclated wlth lncome taxable under Artlcle 33, where the lncome ls

exempt from federal taxatlon and the associated expenses accordlngly dlsallowed.

C. That ln conputing federal- taxable incone petltioner properly deducted

from lts gross lncome the (tax exenpt) lnterest income it earned from the

sources speclf ied in Internal Revenue Code ("I .R.C.")  sect lon 103 (I .R.C.

S 832tcl t7l) .  In addlt lon, pet l t loner properly deducted as ordlnary and

necessary expenses those lnvestment expenses attributable to the above tax

exempt  ln te res t  Lncome ( I .R .C.  SS 832]c1 ,  265t11) .1  Th. r " ,  in  sum,  pe t i t ioner fs

federal taxable income as properly reported to New York State (Forn CT-33'

Schedule B, llne 23) dld not incl-ude any tax exempt interest lncone earned by

petitloner and dld lnclude a deductlon for $599r371.00 representlng Sglgg$

expense lncurred by petltloner ln connectlon wlth such tax exempt Lnterest

tncome.

I.R.C. S 265(1) bars deduct lon of expenses al locable to tax exemPt income,
except tax exempt Lnterest income agalnst whlch expenses are deductlble-
IEG!' I  I .R.c.  $ ZTff i f f ises).  Also, I .R.c. $ 255(2) bars deduct lon of
lnterest expense on borrowings lncurred or continued to earn tax exenpt
lnterest lncome. Petitloner had, in any event' no interest exPense on
borrowings lncurred or contl-nued to produce tax exempt lnterest lncome'
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D. That in computlng entlre net lncome, petltLoner ltas not entitled to

again deduct the investment expenses related to tax exempt interest. tt[T]ax

deductlons and exemptlons depend upon clear statutory provlsLons and the burden

ls on the taxpayer to establ-ish a right to them (citatlon omitted)." (Matter of

Schol-ast lc Bus Servlce, Inc. v.  State Tax Conrm., 498 N.Y.S.2d'  278, 280 [3rd

Dept. ,  19851.) Here pet i t loner fal l -ed to establ lsh l ts r tght to a double

deduct ion.

E. That the petitlon of Federal Insurance Co. is hereby denied.

DATED: Albany, New York STATE TAX COMMISSION

ocT I 51986
PRESIDENT




