
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Mutual Broadcastlng System, Inc.

for RedeterminatLon of a Deflciency or Revlslon
of a Determination or Refund of Corporation
Franchlse Tax under Articl-e(s) 9R of the Tax
Law fo r  the  Years  f978 & L979.

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snaye belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connnlsslon, that he/she ls over 18 years
of age, and that on the 27th day of August,  L987, he/she served the within
notlce of Decislon by certified mail upon Mutual Broadcasting System, Inc. the
petltioner in the withl-n proceedlng, bI enclosl-ng a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Mutual Broadcasting System, Inc.
7575 East Fulton Road
Ada, MI 49355

and by deposLtlng same encLosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Poetal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petitloner
hereLn and that the address set forth on sald nrapper is the last known addrees
of the pet i t ioner.

Sworn to before me thls
27ttr  day of August,  L987.

to nlster oat
Law sect ion 174



STATE OF NE}'I YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Mutual Broadcastlng System, Inc.

for Redeterminatlon of a Deflclency or Revislon
of a Determlnation or Refund of Corporation
Franchise Tax under Artlcle(s) 9A of the Tax
Law for the Years 1978 & L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet !1. Snay, being duLy sworn, deposes and says that
he/she Ls an employee of the State Tax Coumlssion, that he/she is over 18 yearg
of age, and that on the 27th day of August, 1987, he served the wlthln notlce
of Decision by certlfied mail upon Thomas Zandstra, the representative of the
petitioner ln the wLthLn proceeding, by encloslng a true copy thereof ln a
secureJ-y sealed postpaid lrrapper addressed as follows:

Thomas Zandstra
7575 East Fulton Road
Ada, MI 49355

and by depositing same encLosed ln a postpaid properly addressed wrapper in a
post office under the exclusLve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the representative
of the petitioner hereln and that the address set forth on sald wrapper ls the
last known address of the representative of the petltioner.

Sworn to before me this
27th d.ay of August, L987 .

nlster oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
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August 27, L987

Mutual Broadcast ing Systen, Inc.
7575 East Fulton Road
Ada, MI 49355

Gentlemen:

Please take notlce of the Declslon of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Comlssion nay be lnstltuted only under
Article 78 of the Clv1l Practlce Law and Rules, and must be conrmenced ia the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not lce.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth this declston may be addressed to:

NYS Dept. Taxatl.on and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 453-4301

Very truly yours,

STATE TAX CO}IMISSION

cc3 Taxlng Bureaurs Representat lve

Peti t loner t  s Represent,at lve:
Thomas Zandstra
7575 East FuLton Road
Ada, MI 49355



STATE 0F NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petltton
:

o f
:

MUTUAL BROADCASTING SYSTEM, INC. DECISION
:

for Redetermlnation of a Deflclency or for
Refund of Corporatlon Franchise Tax under :
Artlcle 9-A of the Tax Law for the Years 1978
a n d  1 9 7 9 .  !

Petltloner, Mutual Broadcasting System, Inc., 7575 East Fulton Road, Ada,

Mlchlgan 49355, flled a petltlon for redeternlnation of a deficlency or for

refund of corporatlon franchlse tax under Artlcle 9-!r of the Tax Law for the

years 1978 and f979 (Fl1e No. 58244).

A hearlng was held before Arthur Johnson, Ilearlng OffLcer' at the offlces

of the State Tax Commlsslon, Two World Trade Center, New York, New York, on

January 14, 1987 at 9:15 A.M., wlth al l  br lefs to be subnlt ted by May 27, L987.

Petltioner appeared by Thonas Zandstra. The Audlt Dlvlslon appeared by John P.

Dugan, Esq. (Gary Palmer, Esq.,  of  counsel) .

ISSUES

I. Whether petltloner is entltled to a net operatlng loss carryback.

II. Whether a penalty luposed for late ftllng of Federal tax changes

should be cancelled.

FINDINGS OF FACT

1. r{utual BroadcastLng System, Inc. was a natlonal network radlo broad-

cast,er, whtch operated as a subsldtary of Mutual Broadcastlng Corporatlon prlor

to  Septenber  30 ,  1977.
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2. On Septenber 30, 1977, Amway Coumunlcatlons Corporatlon ("Anway I")

purchased all the assets of rYutual Broadcasting CorporatLon which conslsted of

the followtng:

1002 of the stock of rYutual Broadcastlng System, Inc.
7007" of the scock of Mutual Sports, Inc.
SLZ of the stock of Mutual Reports,  Inc.

The corporations operated under the above structure fron September 30' L977

through i{ay 30 , 1978.

3. 0n i {ay 31, 1978, Mutual BroadcastLng System, Inc.,  Mutual Sports,  Inc.

and Mutual Reports, Inc. were llquldated into Anway I ln a tax free llquldatlon

under Internal Revenue Code $ 334(b) (2).

4. The name of Anway I was then changed to I'Iutual Broadcastlng Systen,

Inc. Accordlngly, sald corporation is the petLtloner hereln.

5. Also on May 31 , L978, Amway Comounlcaclons Corp. ('rAmway II'r) was

forued to hold the stock of Anway I.

6. For the flscal year endlng August 31, 1978, a combl.ned New York State

Franchlse Tax Report was fl1ed whlch Lncluded the followl.ng entltles:

Corporatlon

Anway II
Mutual Broadcastlng Syst,en, Inc.
Mutual Broadcastlng System, Inc. (fornerly Anway I)
Mutual Sports,  Inc.

Perlod

s  l3L l78-8 /31 /78
e 130 177-5 130 178
e l30 l77-8131178
e l30 l77-5130178

7. For the perlod ending August 31, 1980, pet l t loner sustalned a net

operatlng 1oss. PetLtloner flled a consolldated Federal return wlth other

affll lated corporatlons. The Federal net operatlng loss on a separate baslri

for pet l t ioner for the f lscal  year endlng August 31, 1980 was $5,113'42L.OO.

The correspondlng New York State net operatlng loss for petltloner for the same

perlod was adjusted to $4,650,198.00, whlch represented the Federal  loss
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reduced by the addback of lnterest expense deemed to be lndLrectly attrlbuted

to subsidlary capltal  pursuant to Tax Law $ 208.9(b)(6).

8. On May 11, 1984, petltloner flled a report of change ln taxable lncome

by the Unlted States Treasury Department, whlch lncreased petLtlonerts lncome

f o r  1 9 7 8  b y  $ 1 , 0 4 5 , 6 7 5 . 0 0 .

9. On iVay 11, 1984, petLtloner al-so flled a claln for refund based on a

carryback of the August 31, 1980 net operatlng loss to the flscal years endlng

August 31, 1978 and August 31, 1979.

10. The Audlt DlvlsLon dlsallowed the enclre net operatlng l-oss deductlon

of $4,950,660.00 for the f lscal  year endLng August 31, 1978 whl le al lowing

$1,404,851.00 of the net operat lng Loss as a carryback to the f iscal  year

endlng August 31, 1979.

11. on November 15, 1984, the Audlt Dlvlslon lssued a Statement of AudLt

AdJustnent to petltioner for the fiscal year ending August 31, L978, lncreaslng

pet l t lonerrs Federal  taxable lncome by $110451675.00, based on the Federal

adJustment, dlsallowlng the net operatlng loss and assertlng that an addltlooal

tax of $21,390.00 was due. In dlsal lowlng the net opef,at ing Loss deduct lon,

the statement explalned:

"The $4,95A,660.00 net operat lng loss deduct lon clalned as a carryback
from your 8/80 loss perlod of iVutual Broadcastlng (successor corp.)
to the conblned groupfs 8/78 taxable period, has been disaLlowed.

For the perlods lnvolved, sectlon 381 of the Internal Revenue Code
allowed net operatlng loss carryovers to the survlvlng (acquirlng)
corporatlon ln certaln tax-free mergers or reorganlzatlons (unless
Sect lon 334(b) (2) appl led).  Only the survlvor of a Sect lon
368(a) (1) (F) reorganlzatlon was allowed t,o carryback losses agalnst
pre-uerger lncome. A merger under Sectlon 334(b) (2) -- as ln your
instance -- was (and ls st111) precluded from carrylng over and/or
carrylng back any pre/post-uerger losses.

Wlth respect to the net operatl.ng loss you tncurred for the perlod
ended 8/80, lt ls allowed only to the extent that lt can be carrLed
back and applled to the same taxable entlty that lncurred the loss.
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Based on the aforementioned, the flrst taxable perlod (of your own
taxable entlty) to whlch your 8/80 loss may be applled ls the period
ended 8 /79 .

Since you dld not report the lncrease ln federal taxable lncooe
(based on the adjustuents made by the U.S. Treasury Departnent)
wlthln 90 days of determlnatlon, penalcy has been lnposed for late
fll lng of the federal change.'l

L2. Also on November 15, Lg84, the Audlt Dlvlslon tssued a Notlce of

Deftciency to pett t loner for $21,390.00 ln tax, lnterest of  $16,824.20 and an

'raddlt lonal charge" (penalty) of  $5,347.00 for the f lscal  year ending August 31,

L978, l -ess credits of $7,071.16 for the f lscal  year endlng August 31, 1979 and

$16,020.83 for the f lscal  year endlng August 31, 1980.

CONCLUSIONS OF LAId

A. That, as a general rule, the deductlon of a net operatlng loss carryback

or carryover 1s personal to the taxpayer who sustained the loss (New Colonial

Ice  Co.  v .  I le lver ing ,  292 US 435) .

B. That exceptlons to the aforesald general rule may be found ln Internal

Revenue Code $ 381 (a), whlch deals wlth carryovers ln certaLn corporate llqulda-

tlons and reorganlzatlons.

C. That slnce the transactlon at lssue lnvol-ved a llquldatlon under

Internal Revenue Code $ 334(b)(2), the carryover provlslons of Internal Revenue

Code $  381(a)  a re  inapp l lcab le  (see In te rna l  Revenue Code $  381ta l t l l ) .

Accordlngly, the loss may be deducted only by petltloner.

D. That pet l t lonerfs rel lance on Treas. Reg. $ 1.L502 et seq. '  deal iog

wtth consolldated Federal tax returns, ls nisplaced. As petltloner, the

corporatloo which sustalned the loss, rras a member of a comblned group during

the lncome year, the loss uay be deducted only as provided ln 20 NYCRR 3-8.7(a).

Petltloner has not shown that lt ls entitl-ed to an addltlonal deductlon under

such regulatlon.
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E. That petltloner did not suscain lts burden of proof under Tax Law

$ 1089(e) to show reasonable cause; accordlngly, the penaLty asserted uust

s tand (20  NYCRR 9-1 .5) .

F. That the petltlon of .{ucual Broadcastlng System, Ioc. ls denled aod

the Notlce of Def lc lency issued November 15, 1984, ls sustained.

DATED: Albany, New York STATE TA)( COIf,UISSION

AU0 271997.


