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MEMORANDUM [Cerrare \ W @

TO: Commissioners Murphy, Pahén & Maeduff
FROM: Solomom Sies, Hearing Cfficer
SUBJECT:  JOSEPH P, KERNAN | |

Petition for Redetermination of a Defiscieney
or for Refund of Perscnal Income Taxes under
Article 22 of the Tex Law for the years

1960 File #1.8837
1961 File iz..; 735 ,

A hearing with reference to the sbove matter was held
before me at 80 Centre Street, New York, K.Y,, on Janwary ¥, 196%.
The sppearances and the evidence produced were as shown m&

 stenographiec minutes snd exhibits sutmitted herewith.

The issue involved herein is whether certain payments
received by the texpayer from his employer constituted taxable
income or whether they represented zcmim payments or amnuities
exempt from tax for a non.resident tazpayer in acecrdance with
Section 632 (b) (2) of the Tax lLaw. : e

The taxpayer 4id not appear at the hearing due to 111
health, He was represented by his accountant who would not maeke
sny statements wnder cath but zromted certain ¢xhibits om dehalf
of the taxpayer, On February &, 1965, a letter was semt to the
taxpayer's representative requesting ﬁi- to sulmit to the tﬂw
a eopy of the stenographie transcript of the hearing snd submis teo
the hearing officer an affidavit to the effect that the statements
eontained rein are true and are being adopted dy him as if he

—-— .

appeared in perscn and testified aceor {ﬁ. Ko reply vas reseived
rep

from the taxpayer's representative., Sinece
Bortiations of the Reviresent Pusd £ron the taxpayer's caplerer
gulations o rement M1 3R e "8 emp. P
the hearing officer requested and received a booﬁct eovering ﬁo
Rules and Regulations of the United States lines Yy Retirement
Pund and sulmitted a copy thereof %o ti; representative dy letter

resentative stated
and

dated Angmt 20, 1965, Specifiec attention vas called te Section X¥,sud.

seetion xé;rtmm to early retirement allowaneces, par

aph ()
page 10 o} ] let. The representative was t«mﬂod.g sudmi ’
:: ﬁromt ay stntuont:i affidavits or comments in commection there-

However, he has failed to do se. - -
Prior to 19%7, the taxpayer had been in the employ of
glnit;& ,:tan; Lh!;;-z‘;;e n;ms.r ’:? an operations wnit at 1 Broadway,
ov Yo .
abolished the Department in which the taxpayer had been employed.
that time, the taxpayer had been employed for twenty years and was
covered by a retirement fund of the employer. :

ulo

the employer in a process of rmuaznuu‘
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There was introduced into evidence a letter addressed

by the employer to the taxpayer (Taxpayer's Exhibit #1) whieh pro-
vides in part that an arrangement had nade gran the tame
payer special leave of absence beginning February 1, 1958 %o el
tinue until his gg:h Pirthday {(texpayer at that time wgs adout 5%
years of age). taxpayer vas 0 receive $3,832,00 per annum in
monthly installments and the mpa&ntrud to make contridbutions
to the retirement fund based upon axpayer's salary of 232,00
xcr annum, It was further agreed that vhen the taxpayer nu‘u his

Sth birthday, a pension of ;g roximately $3,832,00 per snnum wenld
be paid to him dy the United States Lines Retirement Fund; that in
the event of death before his 65th birthday, all payments would
cease and that his designated bdenefielary would de sntitled to refund
of the contridbutions made by him to the Fund, the total z:.mt to

clude interest on the total employee comtridutions st rate of

per anmum, ccmpounded annually, The letter further provided that:

o gmilisiites ot ron et i s e

ange s By you w: 80 gran

(5) special allowsnces of $1,646,4%0 eash, to be

Kaid on dates that ;gn may seleet in the years
958, 1959, 1960, 1961 snd 1962, If you should
die ‘ofen you receive all of thase payments, any

unpaid dalance will be paid to your estate.”

The rules and regulations of the Retirement Pund of

the Vnitgd 8tates lines Company, Section IV, subsection "3%, parae

| ggl‘z (e t(gn 10), pertaining to early retirement allowanees, pro-
as follovs: ’

"Any active member with 20 years or sore of
ereditable service, who has attaimed age 45, on
withdraval from active servics, may, in 1ien of
taking an early retiremens allow s eleet to
reseive when he attains sge:-65, the snnwal retive-
meht allowanee provided by his owm eomtridutions,
1f sy, and by the Company's payments during kis
active membership, provided; however, that a mem-
ber meking such election who rade oontributions to
the Fund by reason of his membership prior to July
};ﬁ. 1957 l!:ﬂ.l agree to leave such contridutions in

Bection 632 (b) (2) of the Tax law provides that:
"Ineome from intangible persensl property, in.

eluding snnuities, dividends, interest, smnd gains
from the dispositien of intelgidle perscmal pro-

perty, shall eonstitute ineome derived from New

York sources only to the extent that sueh income
is from property employed in a business, prefes.
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sion, trade or oceupation carried on in this state,"

\ The taxpayer concedes that the §1,646,40 ﬁmutl
eonstitute m:rn:- pgyibut mtox:da that :hlp:ygnu :fi &383!.00
per annmm represent pemsion payments or annuities from v & noth-
resident: 1:p-unpt from tax’in accordance vith Seetiomn 632 (d) (2)
of the Tax Law, . . ‘

I em of the dpinion-that since the taxpayer elested mot
to avail himself of the early retirement allowances wader the yules
end regulations of the Retirement Fund dut decided to enter inte a
special agreement with the employer which would defer his rights ¢o
receive a pensien wntil he rea the age of 65, the payments yee
eeived by in the sum of $3832,00 per amum constituted leave
of absence pay and fall in the same category as the $16h6. -
ments (severance pay). These zmonn are, in effcet, cempensation
for past services rendered by the taxpayer to the oupioyor sad eone.
stitute ecompensation attributable to New York soureces in aecordanes
with Section 632 (b) (1) (B) of the Tax Law.

For the reasons stated above, I recommend that the '
determination of the Tax Commission in Lho above matter be substan-
tially 4n the form submitted herewith,

0cT SOLOMON SIES
20 1965 = —~
/s/ MARTIN SCHAPIRC
Approved
/s/ E. H. BEST |
- Approved

A
88/te /. isiir)
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USDER ARTICLY 29 OF TER TAX Lav FOR TO0
YRARE 1960 AFD 1961,
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Case Do, ORIINP

Joseph P, Fawnsn, having filed a petiticn for vedetere
minstion of s defielency or for vefund of perscnal income tazes
under Article 22 of the Tex Law for the yesrs 1960 snd 1961 (File
1-88379%) and a hesring heving teen holé on the Sth day of
January, 1965, in econneetion therewith i the offiee of the Ptate
Tax Commission st 80 Cantre Street, Bew York, K.Y,, before Solemen
Siesy Reering Officer of the Depsrtment cf Texation and Finanee,
st wbich hesring the texpayer was represented by Fallbergh,
hiteman & Oweeniey, Publie Ascomtonts, 52 vWall Strest, New Yosk,
HoXey by Jolm €. Hallbergh, Public Aecountant, snd the nattes
baving been Guly examined and eensidered,

The State Tax Comnissien heredy findet

(1) Thet the taspayer filed Nev York State perscmal
non-resident inocme tex returns for the yesrs 1960 snd 1961 in
which he reported mo Few Yerk adjusted grose income fer ssld Years;
that on Jaouary 27, 1964, sudit chenges vere made recomputing the
tax 1iability of the tozpayer for the yesrs 1960 and 1961 to fnelude
certain payments received by tre taxpayer fres United Etates lines
Company snd mposing additional tases in the sums of $75.80 snd
$53.23 for the yeors 1560 and 1961, respeetively and notices of
deficiency were 1ssusd pursusnt theweto on January 27, 196h; that
the notice of deficieney for the year 1960 im the eum of $75.00

@inslloved & refund to seld extent,
(2) That prior to 1957, the tanpayer had beem in the

eploy of Untted Htates Lines as mansger of an operaticns unt$ at

wle




1 Brestvey, Sov York Citys thet in 1955, the enploper, 10 & Precess
of resrgmisation, abelitaded the Lepartment $n vhich the Sampayer
had beon enployed; $het at thet tine, the Sampeper hed Seen wnploped
for over Ymanty yosrs and was eovesed YW & wetivensnt fund of e
mpleayer.
(3) Tt en January 33, 1998 Ve Sanparer entered inbe
ah agreement whish previded, In pard; as follewm
ANy g AT MR
Mﬂﬁlmma

will be ) . o sanun 1B
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thete payments, sy wapsié delanse viil be peid W
your estate,*

omiridutions therete; that the rules wnd regulstions of e Moo
Sivenent Funé of the Taited States Lines Cempeny, Seetien IV, sube
sestion *3%, pavagreph (o) (Page 10), pertatning %o eatly retive-
Bent allevanses, provides s fellowss

“ay setive nender with 20 years or mere

ereditable servies, vho Bus atteined age %5, m
vithéreval frem sotive serviee, may, :a‘. of

Mn‘&’hn m‘i’, a o
L R » : wlugmmmm
Stons, 1f any, né t2e Conpeny's

w ' " a.‘“‘m-monh
Jaly 1 11 agres % leave sueh emdRibue
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thet the tazpaper elssted Bt %o svail Minself of the eerly retive-
mmummunmmmctbmr
tioned Retirenent Funt bt entered inte the spesial srrengeneat
with %is eapleyer as mese fully set forth in Pinting €3 sdove;
thet Sa sasordanss with the special arrsngenmnt the tampayer was
granted spoctsl lsave of shoencs deginating Pebwusry 1, 1958 o
continue wntil Do vesched Mo 5% Mirthésy &t vhieh time he would
Yo 0ligidle for Metivenent BYemefits puvsusnt %o the rules ené yogn-
ations of the Petivenent Pund; that in scecrdance vith the spestel
he vas e receive snd 414 Yessive five (5) spestiel allewsnees of
1,606,080 for o perted of f1ve (5) yoars and in adsttten thevete
the sum of $3,832.00 por snnum which was %0 o paié %o hin tn 3990
end was %o continme %0 be patd to him watil be Peashed the age of
653 thet the sforensntioned popments vere granted the tampayer fa
esasideration of pest services venderved by Din %o the enpleyer.

Based wpon the fovegoing fintings and o1l of the evidenee
presented hovein, the Stete Tax Comnission hevedy -

(A} That the puyments ressives by the tazpeper for the
nmamm:mmm sepreseat peninien payments or annudties
omupt fyom New York State inecems Sax £or a Mn-resident IR s000re
Ganse with Seetten 632 () (2) of the Tax Lewy thet sald pagments
somotituted conpsnsation for past services yendeved snd weie abe
tributadle te Few York S%ate souress in scserdsnce with Seetien €38
(») (1) (B) of the Tax Lam,

(3} That, ssserdingly; e netices of defictiensy fupocing
additionsl tames upon the taapayer fer the years 1940 and 1941 ave
esrrenty Shat said metices of defieteney éo net fnciufe sy ftex ¥
sther sharges vhich eould net have Deen lanfully densnded mné $heat
the Saxpayer's petitien for vedetorningtion o rofwmad vith yespest
therete be end the same 1s heredy dismtesed.

P




DATED: Albamy, Wew Yook, en Whe 15th  dmy of November o JP§S,

SRATE TAX COMNISSION

/s/ JCSEPH H. MURPHY

/s/ IRA J. PALESTIN




