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TO: Commi ssioners Nurphy, | !‘uhnm & Nasduf?
FROM: Solcuon Sies, Nearing “ﬂm

SUBJECT: DAVID L, LYEB gud SYLVIA LIEB, his vwife

1 tozeme @iz
i 1977 Dansad for Rearing

A h! vith refeorence to the above matier
before me a ire Street,; New York, !.’h “ ¥ o
The sppesrances and the cum produced walre in the
stencgraphic minutes and .muu submitted hmith.

s The issues involved herein ares (1) whether or Rot Y
losd  reported em the partnershiy return of Barcha Trading Qempan
Soss rather the o murars Toner e’ (3} 3:.’5«:.,"““’% e a5
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;::m*mm&wwmm., i teation
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for revigion or refund for the year 19Wﬁwmymmﬁo
date of the tﬂm of said return,
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| in sesurities. In additi the taxpayer,. 4 L, Lish,
; | r-tmfwt:l yin::.nnom wta .
teries, Ine, in m soe of §15,000.00.

it

’ én July 12, 19%% taxpayers filed in the Nev Yook Sownty

1 Clork(s office n oortifitate of doing Business wndes the nans of

b mmrunutm any at 274 Madisen Avenne, Wew Yerk €4 |
is the same uommmmmw,hu : | ~

‘ his ascomnting work at that time, |
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RE: DAVID L, LIEB and SYLVIA LIEB, his wife

and rubber, The taxpayers did not take physical deliv of the
conmodities so purchased. The commodities were resold 1y afser
‘they were purchased, all at a loss, The number of transactions
during 1955 consisted of 4 and during 1956 consisted of 3. The
total loss reported by them on the nership return of Bareha
Trading Company for 1955 was $25,426.29 and for 1956 $44,961.63. At
no time did this company show any profit. The taxa;znri did not have
regular custemers for the sale of thh cemmodities ch they purs
ghased, It appears that the taxpayéis were not dealers in cemmodities
but were rather "traders®, T |

| In Merton on Pederal Taxation, Vole. 3B, chap. 22 $22.15,
pages 75~78, with reference to the exclusion from the term "capisal
assets® of property held primarily fer sale to customers in the
~ordinary course of trade or business, it is stated:

"The phrase 'property held by the taxpayer primarily
for sale to customers in the ordinary course of hie
trade or business', while having the casual appear-
ance of being readily understood and easily applied
has proved difficult of applieation and has require
repeated consideration by the courts, Each case must
be decided on its own facts.

A distinection must be made between a dealer and a
trader.’ In one ecase (George R, Ke 16TC1026) the
Tax Court said that a dealer was one who purchased
property for resale to customers he had or hoped to
have for a price in excess of lLis cost, the premium
representing his compensation for acting as a middle-
man, A trader, on the other hand, was defined as one
who purchased property with the expectation of resel.
ling it after a rise in the value during the interval
of time he held it and who performed nc merchandising
function for which he sought compensation sinece his
source of supply was not significantly different from
that of those to whom he eventually seld the property,.
Following this distinction the eourts have held that
speculative investmsnts in non-income producing pro-
perty may receive capital gain treatment,

It is to be noted that this exclusion applies enly
where *prorerty is held by the taxpayer primarily for
sale to customers in the ordinary course of his trade
or business', The following facters have been con~
sidered in determining whether property sold by a taxe
payer was held by him primarily for sale te customers
in the ordinary course of his trade or business: (1)
the purpose for which the proeperty was asquired for
sale or investment; (2) the number, continuity and
frequency of sales as opposed to isolated or casmal
transactions; (3) the activity of the seller tr'thoan
aeting under his instruetions or his behalf; (4) the
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aEs DAVID L, LIEB snd SYLVIA LIEB, his vife
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Where the faets show that the property is held
gmuy a8 an investment for revenus and
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I sn of the opinien that the taxpayers intended to spesulate
in hides and rubber and cu not actually intend %o besome desleys in
said sommodities; that i intended, in all unnu to material-

1y offget thelir eapital in stecks and um Wt as large &
deduetion as they possi mntlnu of s trading eeme
e pirtiates 12 a1t oF ortiiter for both She sriopdss”
sales of s fer » .
{::r wsm 19? mlh“ tovard the end of ssid shlendar ywarsj
t «»ﬂ- the fast eath of the sales resulted 12 a less,
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The Saspayers hevuin, having £1leé applicsticns fer yevisten
ov vefund of persenal fucens Samve mnder Article 16 of e Ton lew fe@
the yoars 1955 ant 1956 and heving filed & denend for hesring for the
yoor 1957 en Deseader 15, 1961 and s heering heviag deon held 15 CUEROG
tien therewith o8 the offies of the State Tax Comnission at 00 Gentee
B%re0t, New Yewk, NY, en the 29I day of Nay, 196%, Sefese Svlemen Sles,
Besring Off1eer of the Departnent of Tumation ond Pinenee of whieh
Maring the Saipayurs were Fepresented by "mennel 3. Finder, C.F.4y of
the secomting five of Tovid L, 14ed and Co, end the natter heving

(1) That at all of the Ynes Deveinalter nentionsd, the Sep
Payer was sad still 4s & certified pudiie acseuntant and & perteey ia
the sesounting fivm of Davié L. Lied smd Cv,, maintaing offices o8
#7% Nadisen ivenns, Sev Tovk €5ty; thet the tsapayers, David L. lied
and Bylvie Lied, filed o sestifisate of doing businese wader the five
ame wd style of Dereha Treding Compeny ia the offien of the Clath of
the Comnty of New Yerk en Mly 18, 195%; Whet the office of Bevche
mmmmmuummmmm
Bavid L. 15ed metateined Ms sasomting fism,

{2) Yhat the tespayers repsrted Shedy fnesme on jeint
sotums £110d by then Tor the Jesvs 1997 and 19955 thet fer the Jeer
1959, the tarpayers Japeried faetue fren intevest en denh deposits
15 the sun of $0,039.28 and tuesns frem dividends tn Ve sun of
019,796,025 thet David L, Lish tneluled fnseme frem the parinershiy
of David L, 34ed ant Co, in the sum of §19,217.99; thet they Peperind

ole
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e0st of securities (stecks and dends) in the sus of $937,306.07 |
which vere sold for $1,000,363,76, shoving s eapitel gein of $90,006.8
for sait year; that the tarparers deducted for the yoor 1997 fyem
noymal income, loss fyos Darcha Tvading Co, 1n the sun of $2%5,%36.3%
that with respeet to the return for the yesr 199, the Waspeyers Pe-
porteé interest on benk Geposits In the sum of $6,M77,92 end tueems

fyom dividends Sn the swm of £22,972.6%) that the taspeyer Devid L,

Lieb reported for saié yesr sompensation ss s expleyee for Titse

Fils Ladoratories, Ins., In the sue of $1%5,000,00; tiat the tampeyer
David L, lied plso reperted as & Sletributive shave of ineome frem

the coepartnersiip of David L, Lied ané Co, the sum of $19,717.9%)

thet they reporied cost of sseurities (stosks and dends) in the owe

of $h9h M18,22 which vere spld for $999,336,53, sheving a
Se1n of 63%,912,31 for satd yeery thet the tesparers defucted fren
norsal inecme 1086 fyen Bavebe Troding Co, in the sus of SVN,962.63y
that on Septenler 13y 1960, the Pepartment of Tenstion sné Finenes
made acéitiena) assessmente against the taxpayers fov the Fears
1995 ané 1956 (Ascessment Fas, P-810015 and Bu810016, respeetively)
Gisalloving the lesses Paported on the partnership retusns of Neveha
Trading Co. as normsl losses dut pevuitting them to Yo deduoted ond
oonsidered as capital losses,

(3) That cduring the years 1955 and 1996 She taapeyers vere
not deslers In sscurities dut dought and seld securities during seid
yearas for thelr oun aveommt,

(M) That during the yeavs 199% and 1996, the tampayers in
the nare cf Rerehs Trading Co, purchased ecomnedities ccnsisting of
Mdes and yubters that the taspayers ¢1d mot take physieal delivery

of the commodities so purchesed; that the councdities were reseld
sbortly after they weve purchased, o1l at & lossg thet the sales and
the aelling price therec! together with the less on said purehamd
were as followss (Teypayer's TahiMse #7)




Sadaadan Jasr 200X

IS N TIT 270,000 30,0300 1WBNTS $hN3.87 GNP
1/00/95 5,950 311,000  35,600.03 LWR/SS 80,0190 7,017
M/2/95 MM 26,715 30,096.03 LWINST N N9T 6,000,008

~ 22,797  $9,963.00 » 2 S92,
xo.us 1,010,000 127,100,96 100,070.67 25,008.89

WAV Mo N M0 LW 2,050
WIVS MO 1R M VIS 37,000.19
e ek \se wwm weie

mmummmmmmuu
sale of Whe csumoditios wiieh they purchased; that the temperers wese
net engaged Guring the Jeers In fosue In the usual tvefe for redale of
osamodities sonstisting of hides snd pudder Wt wore engaged 18 e
purehase snd sale of comnedities for speculation; Wat the Sempapers
Guring Whe yesrs 1n quastisn were Nt engaged 8 dealers In coanedities
Wt nerely engeged as tvaders in such commeditiesy thet the smnedities
o0 purehased 3y the Sexpayers €14 net sunstitute stech fa toele of Wi
WIPayers or other yreperty of s kind wvhich would preserly b tasluied
In the imeome of the Saspayers or preperty Mol by Ve prinestly S
sale %o susteners 1n the oréinary esupse of their trale or busineon)
hat the purchases and seles of connedities fur Dotk the calendew years
1955 ané 1956 teck Plece at the ond of ssid calender yoars; Wat Suspite
the £aet S0t oosh of the sales vesulted 1n o Joss, purchases Woe &0
satistely nefe WNerestter) thet the esmodities purchesed by e Gese
payers ss Beve fully set ferth in Findtag /% emetitated "espital s

(4) Thet although the taspayers centended 8¢ the dearing
Hhat they are entitlied %0 a dofnetion for charitedls ssntvitntions
onitied fyen thetir voturn for the year 1997, they 414 net file ey

ol




anended veturn ner 414 they file an applicstion for revisien or yefwnd
with respect %o the Yoor 1997 within tue years from the &ate of filing
of sald return; thet ne epplicetion for yevisien of w recomputation
ineluded in refund voucher for W ysar 1957 feswed en Septenber 13,
1560 Do Deen f11sd witMin coe yesr from sush secomputation; had
mwm*mm.mmmmmwwuwnm
Ber 15, 1961 wes ineffectusl,

: Pased upen the fopegoing findings snd ell of the wvidense
presented Rerein, the State Tax Commission hevedy

DY,

(1) That the taspayers, heving failed %o file an sppliestion
for revision or yefund or an svended Peturn vith vespest te the yeur
1957 wvithin two years frem the date of filing of ssid return 18 sseote
Senen vith Seetion 370 of the Tax Lawy they are not entitled % my
further consideration or veview of said veturn for the year 1997
that the taspayers falled to file s application for revision of the
retcmputation ineluded in vefund woueher for the yoar 1997 within ene
year fyrom the date of suweh rPecomputation in seosrdanse with e Pho.
vistons of Sectien 374 of the Tax law,

(B) That the pureheves Y7 the tespayers of cesmofitiee feg
speaslative purposes a8 mofe fully set forth in Pindings# .ng 5 above
ssustituted "eapital sssets™ us Sefined 4n subdivieien 12 of leeViem
390 of the Tax Lowj that the less from the sale of seld sspital sssete
cenetituted & capital loss deductidle fyem ewpital gains emly in
seeordence wish subdiviston 1% of Seetion 150 of the Tex law,

(¢) That, seecrdingly, the assessments made agsinst the
Saspayers (Asspssment Nos, B.210015 and B-£10016, for the years 195
o 1956, respectively) ave corrsety that sald ssoesssents dc ol
include any tonm or other Gharge which could net Reave bestt Iewfully
desended and the taxpeyers® sppiicsticnsfor reviaion or refund with
Tempest o seld sssessmments be end the same are hevedy denied,



BATED: Albany, Wew York, on the 1ctn  day of November s 1989,

STATF TAX COMNIBEION

/s/ ~ JCSEPH H. MURPHY

/s/ S IRA J. PALESTIN




