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K BUREAU OF LAW , A-
' MEMORANDUM Ko R ;/L%a:v ;t
TO: Commissiconers Murphy, Palestin and Maeduff

FROM: Martin Sehapire

SUBJECT:  Pormal Hearing in the Matter of the Applicatiom of
FRANCIS J. REID for Revisioan or Refund of Personal
Incoms Taxss Under Article 16 of the Yax lav fer
the Year 1935

The primary quastion herein is whether or net the
taxpayer's application for revision or yefund was filed timsly
in accordance with sectiom 374 of the Tax Law.

The taxpayer filed an appliecation for revision or refund
for personal incoms tax for the year 1955 on the basis that e
had included in his 1955 incons tax return certain incoms vhieh
vas received as sick pay during tesn weeks of hospitalisation,
A written employers plan providing for the paymsnt of sueh siek
pay and presumably exsmpting such income from tan in asecrdance
with section 353(2)(e) of the then existing tax lav was sonfirmed
by the employer uwpom information requestsd by the State Taw L
Commisaion. However, despite its prier request for swush informstion,
the Income Tax Bureau dchd the application fer wefund on the -
ground that the sames was untimely.

The aforesald application which was denied had besn ‘
presumably recsived by the mail room on April 22, 1988, one week
after the expiration of the tims to file the applicatien. Neo
envel was found with the file, evea though the mgw alleged
that the same vas mailed. The taxpayer filed s formal demand
for hearing. Because of the fact that the Inecome Tax Pureasw had
previously sought information from the m;oi:'m.mﬂ.’-hg the
existence of a siek pay, health or aseident urance plan, aad
in view of the fact that the application may have been timely
but not stamped immediately because of the voluminous amount of
mail usually received on or about April 15th, a sericws questien
arves as to the timeliness of the application, Ths ta ‘s
attempted explanation by a series of letters, Revever, tends to
east doubt upen the timely filing of the applisatien. AlVheupgh
the application was eworn te on Arril 1%, 1858, the taxpaysy
sent a letter stating im effect that the application was mailed
together with an income tax retura for a later and ferwardad
under gover of a lettar dated April 10, 1958, inconsistensy
vwas further complicated by a letter from the taxpaysr's ssevetary
which stated that the application was mailed together with the
1957 return om April 1%, 1988, lNowever, a review of the letter
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dated April 10, 1958 forwarding the return does not mention any
snelosad :zpuutim for refund. The taxpayer's presenss or the -
presence the person mailing the application was, therefore,

necessary in order to help resolve that qm fon. Hewaver, the
taxpayer defaulted at the hearing, swbséqueatly waiving the same
and requesting a determination on the resord, | ‘

I am, therefore, of tﬁc opinion that the tampayer’s

:ﬁuuﬁm should be denied., Kindly return the file afwer
isposition.

/s/ MARTIN SCHAPIR , .
- e Rearing B!&“r .
E. H. BEST \
o
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September 22, 198§




STATE OF NEW YORK
STATE TAX COMMIBSIOH
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t
IN THE HATTER OF THE AFPLICATION OF

FRANCIS J. REXID

3
s
FOR AEVISION OR REFUND OF PERSONAL THCOME
TAXED UNGER ARTICLE 16 OF THE TAX LAW TORs

THE YEAR 1385
s
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Francis J. Reid haviay duly filed an application for
refund of personal incone tames for the calendar year 1858
and the taxpaver having miiled & letter to the State Tax Commission
s#alving the hearing and requesting a reviaw of the matter, and
the record including the testimony taken at the hearing having
baen duly exarined and ccnsidered,

The %tate Tax Commisaion finds?

(1) That the texpaver filed a Hew York State peraonal
ineora tax return for the ealendar year 1855 on April 15, 19863
that tha taxpayer thareafter filed an application for refund of
a portios of such porsanal ineome taxes Yor the celendar year
1356, whieh applicstion was sworn to by the taxpayer on April 1u,
13588 and pbears a notation that {t was received in the rail reor of
the Departrent of Taxation and Finance on Aprdl 22, 1953,

{2) That the taxpayer's application for refund was denfed
»1y the sround that sald spplication wes sot filed within two vears
st the due dats of the {iling of the return, that is on or before
April 15, 1983 and Was thereflcre, untimelys; that the taxpayer
filed a demand for the hearing and after defaulting at a hearing
sehaduled by the Ltate Tax Commission on February 6, 1963,
requestad a review of the matter without a hearing,

(1) That on April 18, 1988, the 5State Tax Commission

receivad & New York State income tax return for the calendar
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year 1987 & period subsequent to the vear under reviaw together
with & forwarcing letter dated April 10, 12563 thzt the forwvamding
latter ¢id net refer te any application for revision or refundy
that, therealiter, The taxpayer wrote a2 letter to the State Tax
Comeigsion stating that the application for refund for the 9.&»
1965 waz vailed on that detey that sueh date, howeaver, was prior
to April 1y, 195%, the date that the application for rﬂfﬂndell
svorn to Le the tawpayer (ses finding eof faet Zo. 1)3 that
subsequently, ona Marion I, Melilbbon, the taxpayer's seeretary,
wrote g letter statiag therain that uoth the sforeaaid 1987
noead tax raturn for the year 1357 and the applieation for
rafumd for the vear 126h% were mailed Ly nar ta the “tote Tan

%

Unpmisddon on Aoril Ty 19%03 than, howaver, 2% aforesaid, the

latter datel Asril 1%, 19359 wodon forcardest the 1957 income tax
oty LG pet rafer To any enolasad apalicztion for refund,

Ganed dpon the ferescins findincs and all of the

gvidante srasented Lovaisa, The Ctate Taw Cresmiselon haraby

() Tnet the tartaver hag (allwe to file an asplication

Fov pavinion or refund vithin o yaary {roee the date of the

FiYing of the vetuvn pi reguirel Ly sesotisn 378 of the Tanx Law,
(1) mat, eteordinglv,e ne recovoutatisng revisiom o

vosattlansent 00 the TLxss con Lo mals ahd that tha avolieation for
revisica sy vefund Is hereby denied.
GhIEDY Albanye e Yori ghis 18th day of  Cctober ¢ 1385 ,

toem v B e gmn e e A
SERAY AL LOEREIEY TN

/s/ JOSEPH H. MURPHY

‘regiuent

/s/ IRA J. PALESTIN
OeEAgsS L oner

/s/ JAMES R. MACDUFF




