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MEMORANDUM G, Ao ; )Zi;é
To: Comniscicners Nurphy, Palestin snd Needuff
FROM: - Premeis X. Boylan, Hesring Officer
SUBJECT: NORTOR NORBERYT BIX and MARY BIX, %is wife;

z:nnt&n for revision er refwndi of
itional assesoments of rersonsl income
saxes snd of ubincorrorated business taxes
for the year 1959,

| nmauaumam seheduled for L‘ 1963
she hed indfieaved that m ogt attend atd
shoy relfed rather on materiols s tted by letters esrlier,

By notige of wdditiomal sssessnent, sn sddisiensl
assesament of morsal incoss taxes had been made on three
differents bases, and sddiitionsl unincorporated buainess stanss
ware also aszessed, The saxpayers filed sa applieation fer
revision or refund, objecting te the additi saxes imyosed,

.:w or, Shey withdrew by legter all ef their ebjes-
tions u the u»m ansessnents except ss W the pertien

the sdditional merwal 442 snsessed that was based wpen
rentals ia she m# M 7)&-&4 received by Nrs, Bix fyem
renting sn apersment m s Austria. The Sanpayers

aumm;wwmmumsunmmm;umu
offest st sShat time, Maam#nrmﬂmotﬁa Datsod
States reseived frem resl propexty in Awstria subjees to San
mtha% mimmotmrmww
in effest this tresty overrode any prrevis
Rew Tork 3tete Tax Low mlmﬁstmt’mmml
sstate subject to normal ham'udlvu
resident. mmmm:-u)”. detersinstion helds
that this view was nistaken 3
W&uwunmamm nmyum

By ats.. Genmeeniy R s i
* " ® wore :
wmx 'in i % she previsions of Teax sechion

359+, whieh the tax o8 foreign rentals reseived by &
m’ . t@m;wm m”mumm”m..
In the case ot ) Mm, e nmtq m m&i

i ». # W sy 31 8. Ct. é? M '

.-:.,, .
*®

A "sonvention for she aveidance of dowble

sexasien
with respett to taxes on income™ was entered inte by the Uaised
States gemarally with a nusber of foreign cowntries) snd Shat with




as of Jenuary 1, 1957, nmummuw -ntm.
United States Treaties and Other Intermati s, § VBT
Wd%.”ﬁnnﬂ&wh mlmaMu.'
7 Ji United States Tresty Series; 299 UNTS 123,
adpmic,uﬁfmm'hacnnaMdimm

¢le 1 of the treaty providest
*Arsicle I
(1) The taxes referred to ia shis Comventien aret

mmu In the case of the United States
Anericat The federsl ineoms taxes, imelwding

(»)° hmmzotun uuotnm»us

The she Keerper-
- sehaftstener !nrnmxu ux m the Mm
Tuer Zwedhe des Femiijeaiactence
: Zwecke das Mu mxuo
- (heusing reconstruction and family allewanse
contribution),.”

n-mm«mmsumummums

® & ¢ %43 %0 she United States, the provisiens
ﬁ:‘ nm::n“ of deuble ux::u:u:u ':t:' ade
strative wmtm ap y y .
Federal income taxes Dg SUrtaxes,
«mmzyumi-pmwmnmnuu
taxes by the several States, the Distriet of
Columbia, or the Territeries or possessions of
the mud Ssates, As to Auatria, she conveme
" tien applies %o the inceme tax, the cerperation
tax, and the mutmun and family
nlmu contridvut

In 1959. the under Mnuun. She tm
resided st Woodside s Now York, 7The
Bix, had left el ot 1939, u«nn?‘u his writees & mtm.
y with Nrs, Bix, It does not affirmatively ;ﬁ::'
that Shey are citisens of the United States. " MM
return for 1959, and nermal inecoms and



Bot subject to unincorporsted dusiness tax,

By notiee of additionsl sssessment BOCLSLY desed
a8, xmmum sormal ineoms tax in the smeunt of
itieonal tod Dusiness tax in the ameunt
«50 t0 a to%s) of +08 were imposed,

As t0 the sdditionsl normal ineome tax, the bases
of assessment besides the sdding ef the remts received by
Mrs. Bix frem the spsrtment house in Yienna, Awstria were the :
sallovances of & carryover leoss of $1,000 as part of a loss of
nw.mmwemcwhmuhotam
real property in 1955, aand the or disallewange of a ecapital
less on sales of stocks made by the taxpayers ia 1959, The
:1 or loss and ::o 1959 «pug‘ loss were beoth Wul.“.&u
* no reperted capi
in 1959 againet which shey m be offeet, Tax Lew
360.4; ses also Tax Law sectiens 350,14, 351 and 359.5.
The i nelwding of Mr. Bix's insome as a menwfacturer's
sales agent as_income subject to unineorporated busimess tax alse
was cerrest. In the firss place, he was evideatly an independent
Sontracter rather than an employes, because he was not subject ¢o
:ﬁwarﬁm.mwngouammm
P 8 foreiga princi Vest Germany, Cemsequently,
apar{ from whether his incems

e

from sueh comxission as a sales

of the foreign manufacturer was te be regarded as sm sxton-
on of his saral 8 ia his own business as an imperter, deth
ingomes were ~1ynﬁimuuxtgmu
business inceme, It | appear further that the dusiness as o
sales representative was quite similar to Nis ewm impereing
Mmsunnmnuuuuuusm-n%mpma,
80 that aven if he was an empleyse of the West

Yy his commissicons from that cowrse would de deemed de
an mmim of his mif-supleyment and so pars of an uninserporased
'M““b



ok

ropesed deternination upheld all the addisioaal
asaessments thr e reasons stated, and I recomuend that the deter-
mination of the State Tax Mum be substantially in the form
sudbmitted herewith,

/s/ . FRANCIS X. BOYLAN
o

/s/ M. SCHAPIRO

/s/ S tﬁﬁﬁimm

FIbt jee
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STATE CF NEN YORK
STATE TAX CONMIBITCN

L 0 2B BB B BN BF BN B B NF BN W N NN WY WY B W W
IN THE MATIER OF THE AFPLICATION OF

NORTON NOBBERT BIX AND MARY BIX, RIS WIFS
FALSS URDER ARTICLE 36 ARt ORIRCOEPCRATED

BUSINESS TAXES UNDER ARTICLE lées FOR THE
YEAR 19359

LR B B R IR R AR BN BE O BE BN N OB N N A W I N A Y

- . e

Sorten Nerbert Bix and Nary Bix, Me wife, hevieg filed
ek appliestion for revision or refund of persenal in0ene Senes
uwnder Article 16 and of wnlreorperated business Saxes wnder
Artiele 16sA for the yeaor 1959, ant swsh appltessien hoving been
donied, and & dowand for o hearing en aweh arplicetsieon having
Soen mede by the toapayere, and sush hesring ~aving besa duly
sshaduled and Sho taxpeyers having veluntarily defeuliced oo sush
hearing, snd the Saxpeyers having relied wpen iaformatice supplied
by then to the Departneat of Tenstion sad Pinanes by Letter, and
upsh ok Lesue of law elained by S:em 0 be s sbrelling heve} and
She recerd having besa duly exsmingd snd considered,

T™he Ssate Tan Comnission heredy finds thett

(1) In 2939, she your wnier considerstion, She Saxpeyere,
Norton Berbers RBix and Nery Bia, Me wife, resided st Weedside,
Long Island, Bew York, in Cusens Coumty, ani were residests of She
Ssate of New York: They filed o jJoint resident returm for She sefd
yoar,

(2) By metice of sddivicns)l asesssnent Be, DOC1S)), daved
duly 28, 1960, she Deparenent of Tusation snd Finance of the Suate
of New York restated she tanrapsre’ rererted iseeme, As amount of
of 01,7340 reseived in 1959 28 rents fyes aa spartaest heuse ia



ole

Viemna, Austris wes added $0 the insens reperted ss senstituting
sddisienal iaceme suhject Lo normal persenal insens texj s clatmed
less in she smowat of §1,0C0, part of & greeter 1ose oa & sale of
resl property sisusted in Awstria, seld im 1955, was disslleved en
She grounds that the asid carried-over less was net assertible
against nor.al ineome but suly sgsinet any eapital gaing further,
& sapital loss in the amsunt of §1,058.,04 fren sales of stesks
and bends im 1959, which the tanpeyers on their retura dedusted
fron nermal inceme, was similarly dissllewed ea She greunds shet
such eapital less wes lewfully dedustible only frem espital gedn
rather than frem nermel inesns) end fimelly S:iere wes sdded 3o She
reported ineome su Jjeet 1o unizsserporsted Musiness tenes she
amsunt of $8,859.29, whiekh the tampaysr, Noernan Bix, ssreed as
sonnissions 58 & sales sgent as New Yook for a Vest Cermen ashue
facturing cempany. Upen sush recesputetion, addfitiona) ssrmal
Aneeme taxes 18 the of #357.56, and adcisicnal waingerporeted
mwhmmidmoﬂmmunml
of $606,08 additiennl suxes due fer the year 1939 as of the date
of the said assesament,

(3) The sempayers filed am spplicetion for revisien
or refusd, in effect appesling frem all sush dases fer ssid sddie
tional assessment of texas but theresfuer wishirew their snveptions
to the sald sdditional sssessment eneapt as to s wush theresf s
wes related to the ineludin- of the rentals recsived frem She
Austrien resl preperty im the ssid ameuns of §3,743.0Mhe As %0 these
rentals, the taxpaysr asserted that pursvant $o previsicas of She
Vieana Conventien of 1956 eatered fnte between the United §Sates end

Austria, such ine me under the previsions of the said Sresty wes
preperty subject to inseme tax only in the eountiry that was the
sourse of the said foesome, that 1s e sey, in Awseris,




n)e

{h) A sreaty, sermed: a convention for the aveidanes of
“m‘munwﬂhmmtwm«umm.nnm'm
by the United States and Auatria on Ostober 25, 1956. Said sreasy
was in force wpen ratification Osteber 10, 1957, and was epsrative
rotroactively frem Jeonuary 1, 1957. xumduwm
uunmttbothem&ummuuswmum“
m«-mmumm»mmmomamuuw
sowntries and it did provide, further in effees that tm resaived
hyamumwoﬁ%%mmtm‘wn.dtutuhx&m
eowntry was to be subjest to incoms taxes only in the countyy shet
was the source of the said income; but that atated provision and
mmnmnummrummummmmmu
'g»nrmwm.mwmmmmwrmumm.
my,mmaddmvmunwtmtydummnnm
mmnm#ﬁchm,mhu#wmu.uuunﬂu
Article I of the treaty provided:

"Artiele X :
(1) mwummuutm«mmum:

{1){(a)] In the case of she United mm
u: The fed

of | oral inceme taxes,

0

mu.mmmmmwmmmmmu
herein, the State Tax Cemmission herebdy
DETERMINES:
A (A) That the sdditional assessment fnsefar as it was made
on reats in the ameunt of $1,743.Ah reseived from foreiga preperty,
- situsted in Austria, was net arromecus as in vielstiem of the
Avstrian Comventien of 1956 as Saxpiyers asserted, sizce sush
trdasy had spplication enly to Federal imcoms taxes and net te sy
state imcome taxes.
(B) That such income frem remts frem a foreign seuree was




wlyo

lawfully subjest to tax under Tax Law sestion )59.1 of the L
Consolidaved Laws of New Yorky and the said subdivieien of the sadd
sscticn defines gross inceme te inelude reat, including expressly
| ttmmm:mnlmumwmmm;aﬁm :
uwmmmmmm;mnmmm -
mumumuauummmumwam-t s
tuis Seate. | S
mmmmmammumm oo
have beem reviewsd and were not improper. -
(l)m;.mm.mmmmum |
. income taxes in the ameunt of $357.56 and of additiens) weinsere
porated business taxes fn the ancwnt of $246.50 %0 o Seval of |
addisienal taxes in She smeumt of $606.08 for the yoar 1959 were -
mmmmm»an-moummmm -
mm.mmsummmm;mwr o
the taxpayers’ related applicstion fer rovisisn er. g o
dented,

3
i
if« B
£
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And Lt is So Ordered,

DATED: Albany, New York shis oth day of Javary 1966,

STATE TAX CONNISSION e

/s/ JOSEPH H. MURPHY

| /s/ ‘ IRA- J. PALESTIN

/s/ JAMES R. MACDUFF




