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R. H. Best, Counsel
Formal Hearing - Article 16 Taxes

Estate of Pavid A. Freedman
1954 Assessment B-415465
1985 Assessment B-B15466

This formal hearing case under Article 16 of the Tax
law requires a determination as to whether the distribution
of income from personal property to beneficiaries by an
administrator of an estate is deductible by the estate pursuant
tg m gmvi::am of Section 365, subdivision 3 of Article 16
0. 8K .

The basic facts are not in dispute. The taxpayer, au
insurance agent, dled intestate on January 16, 1952, a resident
of Rew York State. HEis estate was not terminated within the
usual period following death but was left to receive the
decedent's renewal commissions and thus facilitate the distri-
bution thereof to his widow and three adult children, his oaly
heirs-at-law. The renewal commissionincome, together with
interest and dividend income received by the sdministratrix,
was distributed to the beneficlaries and was deducted on the
1954-1955 returns of income filed for the estate.

The amounts of such distributions due specific bheneficiaries
wvere not always made each time in equal amounts to all beneficiaries
but the distributions were made on the basis of the current respec-
tive financial needs and tax status of each beneficiary. During ,
1954, the beneficiaries also received distridbutions of capital
gains which are not here at issue, having been properly reported
and taxed to the estate under our law. During 1958 and 1995, no
distribution of corpus was made to any beneficiary. The record
shows that none of the distridbutions to deneficiaries was: approved

* prior or subsequent thereto by the Surrogate, as there was no

conflict between the beneficiaries. '

. Section 365, subdivision 3 of Article 16 provides that:

in determining the net income of the estate of any deceased
person during the period of administration or settlement there
mey be deducted the amount of any income properly paid or credited
to any legatee, heir or other beneficiary.®

The question thus arises as to whether these distributions
of monies received as insurance renewal commissions, interest
income and dividend income by the estate represented income
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taxable to the estate, or whether such amounts repressnted
current income properly paid or credited to the bensficliaries
and as such deductible by the estate and taxable to the
beneficiaries as the representative contended at the hearing,

In a ruling of the Commission on February 3, 1922 it
was held that although income from real property is incoms to
go legatee and not incoms rtt; th: qmecmm{y the n.mut::cr,
income from personal prope not spec bequeathed under
the terms of the will is income to the sxecutor, administrator
or personal regsentative of the deceased. Subsequently, by
virtue of the 1929 revision of the Decedent Estate law, the
distinction between heirs and next of kin was . sbolished.
Furthermore, section 17(b) of the Personal Pro kAN was
amended in 1931 by adding.the following provisiomi

"hless otherwise expressly provided by the will
of a person dying after this act takes effeat,
8ll income from rsal and pursonllj,progarty» sarned
during the period administration *# & ® and not
' 33?10 tg gth;? or ‘gth;rﬁ.u dispesed of by the
1 shall be disposed of pro rata as ir anong
the # # ® persons entitled to mhﬂo%% estate."

(Bophasis supplied)

- . The 1922 ruling was smended on April 24, 1931 to give
effect to the smendment of the Personal Property lLaw by pro-
viding that income from real and perscnal property samed
during the period of administration and not ‘ggab'u to othurs
by express provision of the will shall be 4 4 from the
gﬂx;ml mm of an estate and is, therefore, not taxable to

e aptate, '

Although the amendment to Section 17(b) of the Personal
Property law did not specifically refer to personal prg:ny
distriduted under intestacy, X am of the cpinion that _
distridbution of property not specifically disposed of shonld
be allowable as & deduction from the gross income of the estate
whether or not the property is disposed of by an executor under
& will or by an uanniatmtor in intestacy. This has besn the
position of the Pederal Government on the basis of long-standing

ederal raling with respect to a similar Pederal statute.

(1927 General Counsel Meworandum No. 2509; Internal Revenus
Jumulative Bulletin VI-2, P, 235)., Accordingly, dispositions
of income in cases of intestacy falling under the Federsl ruls
are excludible from the gross income of the estate under Article
22 of the Tax law. Furthermors, it is to be noted that the
question herein is unique and that no assssments of & similar
kind have besn issued.




I have accordingly prepared a proposed determination
canceling the assessment. If you agree, kindly sign the
same and retum to the Law Bureau for further processing.

/s/ E. H. BEST

W8 saw
Enec.

November 22, 1966
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Suth Prestesn, a8 adatnistratyix of the Bstate of Savid A.
Prostumn, baving duly f1led Applicatiens fur Boviston ov Refunt under
Avsicle 16 of the Pan Saw for the years 1950 end 1995; & hunring having
besn held 1n conmection therewith bafore Jaurense 5. Giffond, Bearing
orricer, of the Departamt of Tamstion and Pinance on Jenuwaey 30, 1963,
at whiich hearing Staniey A. Prestuan agpeerel en Mbalf of e afein.
Loteatrin, and the matter having bem Guly exanined and consdduved,

The State San Comdseion herehy findes

(1) That Buth Presdusn, 56 AGNARAStretix of the Btate of
Bevid A. Prestamn, Filed retume of incons for ensh of the olendar
yoore of 1990 and 1955, that the novwal 1acome of the e9tate Npevted
thereon (consisting of interess, Gividends ant L00urence FeRGWAl cole
uiseiens) ves reduced by dedmtions for GAStribesiens $o bansfieleries
totaling $19,303.98 in 1998 and §13,000.00 &n 1955, Wat &n fncens tan
wnder Artisis 16 of the Sax Sav was conputed and peis by e estate fev
each of the Swo years on the balance of such Novma) Snocme in eNoess of
the sald reapeotive Gisteiduiions and in additien & net capital gein
tex wnder the seme tan articls was conputed and paid by the Gatate fue
sush te0 yeors on the gains resiised on shles in such years of certala
assets included 5o the corpus of the eStates

(2) et on sutit of sush yetume the Dwons an Burenn
held thet the aaid Aletridbutions S0 Deneficiasies €14 not Fepreswms
prepger Sodustions againgt the ncous of the estade Tor Purpeles of

St )
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couputing the tax 1isbility of the estate wder Artisle 16 of the
Tax law, &8 the Gecedent 41ed intestate, thet 1s Geeerdance with
such sudit the additionnl tames heve at L6owe wader Article 16 of
the Tax 14w vere aseessed againet the estate (86 set forth tn the
sargin).

(3) That the eetate contends that the diearidutiens were
ourrently dofuctidle wader Seotion 365, subdivisien 3 ef Artiels 16
of the Buv York Tax Law whether the decedent €108 Lestate or intestase,
a8 the paynents represented preper 41stributions of (acems %
benericiaries on the Masis of & leng-otinding Pederal relisg with
respect o & siutlar Federal statute, (1927 General Counssl Nemsvandus
Bo. 2509; Entermal Revenue Cumlative Bulletia ¥2-2, 9. 293),

(V) That the record shows that Devid A. Prectmas was &
resident of Bew Yook State when ho died intestate on Jemmey 16, 1992,
that Tor & nmber of years prior thereto he was & 1109 SRourenes agens,
that kis entate conateted ia pars of 1ife 1%owrance renewhl comaliselens
Payehls in 1nStallments over & Mmher of yesss fellowing Ms Geath,
that the benericiaries of his estate vere Nkis widow (Puth Prestusn,
the Afatnistratrin) and his three adult childres, Shat the 09tate Wes
kept open through these years end wntil 1957 “to previde & mediunm %0
¢ollsct the comaissions conveniently”, and then to make Giotrivatien
thereo? to the beneficiaries, thad the ¢istvidutions have 1n question
vere uade periodically to beneficiaries on the Basis of e finaneisl
 2eeds and of the “overell tax dasis® of the bensfistevies, that 18 wae
stated at the henring that no agpiieation for appveval of Sny of thene
atstridutions by the estate was ever subsitted to o paseed upon by the
m,mmmmmmwmw
family, the beneficiaries were all of adult age ond "there was »e

confifet®,
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| mmmmnmumumﬂ
pressated, the Siate Tax Gemioston hevedy

SURIRNSINAS

) mwmmmnmw
dotuotinle wder Seotien 365, subdivision 3 of Avedede 16 of e
Bow Tork Sax Law agatnst the $000ms of 1he CULES for PUIPISes of
mmmmmxwmmmhm
1950 ant 2993,

) MW“WW%}M
Mo your 1954 1n the smows of §2,907.00 end aseesamens (s, DALINGE)
ummnm”mmmmmmmm
oot aatde.

Satel: Aldeny, Bow Yok GMS tn Gy f Decenver o 3986

-&nmm

/s/

/s/ JAMES R. MACDUFF




