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TO: Commissioners Murphy, Palestin & Macduff

“FROM: Solomon Sies, Hearling Officer ::
SUBJECT: CHARLES A. SMITH

Petition for Redetermination of a Deficlency
or for Refund of Personal Income Taxes Under
Article 22 of the Tax Law for the Years 1962
and 1963

File #11-1993-197

On March 21, 1966 a notice of formal hearing was malled to
the taxpayer scheduling a formal hearing in the sdbove matter to be
 held at 80 Centre Street, New York City, on April 11, 1966 at 9:30
. a.m. The taxpayer defsulted in appearance at sald hearing.

... The l1lssue involves the personal liability of the taxpayer
for wilful fallure as president of Acme Tool Products Corp. to pay
withholding taxes withheld.

: , I phoned Mr. Joseph Pelcher of the Withholding Tax Section

vl and was informed that the only avallable information disclosed that -

o Charles A. Smith signed and filed wlthholding tax returns as president

of Acme Tool Products Corp. for the quarters ending December 31, 1962,

. : March 31, 1963 and June 30, 1963 and that the withholding taxes were

T not paid. The taxpayer has not claimed that he did not have a duty

as officer of the aforementioned corporation to withhold and pay the

withholding taxes due on behalf of sald corporation mnor hes he

presented any reasonable cause for hls fallure to pay over sald with-

holding taxes. It appears that the taxpayer 1is not disputing the

fact that he is liable for the withholding texes, but claims, however, .

that he is without funds and therefore unable to pay the aforementioned -
axes.

: In the case of U.S. v. Graham, 309 F. 24 210 the Court held
that the term "person” within the provision respecting penalties for
failure to collect and pay over taxes includes an officer and employee
but does not exclude all others and must be construed to include all

those so connected with a corporation as to be responsible for the
performance of the act in respect of which the vielation occurred.

In the case of Horwitz v. U.S. 236 F. Supp 812, affirmed 339
F. 24 877 1t was held that neither fraud nor bad motives are necessary
to the imposition of liability for penalties upon & corporate officer
for willfully falling to pay, collect, or truthfully account for and
pay over certain taxes imposed by the Internal Revenue Code. !
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+ In the case of U.S. v. Molitar, 337 F. 24 917 it was held .
that there need not be present an intent to defraud or deprive Unlted
States of taxes collected or withheld for its account, nor need bad
motives be present in order to invoke the sanctions of the statute
imposing llabllity on a corporate officer who has the duty or 1is
responsible for collection and payment of tax and who willfully falls
elther to collect the tax or to pay it over.

In the case of Slattery 224 F, Sugg. 214, affirmed 333 F, 24
84k it was held that the word "willfully"® within this section imposing
civil penalty for willfully falling to pay ever taxes does not involve
moral wrong but includes conscious act or omission.

In the case of Paisner v. 0'Connell, 208 F. Supp. 397 it was
held that "without reasonable cause® is part of the test to be used in
determining whether failure to pay taxes was "willful® within meaning
of this section declaring any person willfully failing to pay, collect

or account for and pay over tax lmposed thereby liable to penalty of
amount of such tax.

' In the case of Levy v. U.S. 140 F. Supp. 834 it was stated
that as used in this section (Section 7 nternal Hevenue Code 1954)

imposing penalty upon any person "willfully" falling to pay, collect
or truthfully account for and pay over taxes, the quoted words mean
*consciously", "intentionally", "deliberately", or "voluntarily", as
distingulished from "accidently", and mere negligence is not enough
to render one liable for penalty.

In the case of Schweitzer v. U.S., 193 F., Supp. 309, it was
held that a president, who brought action against United States to
recover penalties alleged to have been lllegally assessed and collect-
ed from him because of failure of corporation to pay over to United

- States withheld income and taxes withheld under section 3101 et seq.

of this title from employees, had burden to prove by fair preponderance
of evidence that his conduct was not willful.

Subdivision (e), Section 689 of the Tax Law provldes that in
any case before the Tax Commission under Article 22 of the Tax Law,
the burden of proof shall be upon the petitioner except for the issues
of (1) whether the petitioner has been guilty of fraud with intent to
evade the tax; (2) whether the petitioner is liable as transferee of
the property of the taxpayer; and (3) whether petitloner is liable for
any increase in a deficiency where such income 1s asserted initlally
after notice of deficiency was malled and a petition filed unless it
is the result of a change or correction of Federal taxable income
required to be reported.
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I am therefore of the opinion that the taxpayer was under
a duty to collect and pay over the withholding taxes and that he
willfully failed to do so 1n accordance with Sections 685 (g) and
685 (1) of the Tax Law. :

For the reasons stated above, I recommend that the decision
of the Tax Commission in the above matter be substantially in the
form submitted herewith. ‘

CJUN 211966 - @?@

T Hearing Oificer
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STATE OF SEW XORK

L I T T LR
IN THE MATTHR OF THR PRYITION y

o s
CRARLES A, BHITH :

POR A BEDRETERRINATION OF A DEPICISRCT OR
POR RZIPUND OF PERSONAL ISCONR TaAX:B URUKR »
CLE B2 OF 1iE ¥aX LAV JOR THE YRARS

1962 and 1943, ’
T hoooereonmannreneneee

e Laxpayer, Charies A. Smith, aving filed & pstision fep
redstepuination of s defliclanny or for refund of perscssl Lnsene
Sazee under ArSicls 3R of the Tax Lew for the years 1962 end 196)
(FAle M1=1993:197) and & netlon of hearing dased Nareh 21, 1966
having beon malled sn sale 4nse 0 She Saspayer sehedaling a fermal
boaring us the offios of the Htate Tax Conmission o 80 Gentpe
Bupest, Nsw Xork, HeXey Fupr April 13, 1966 a8 9430 Acl.p Mefere
BSolonen iiee, Heuring Officer of She Departaent of Tenation and
PAnsnge, and the SaEpayer having defsulted &n Che sppearanss thepeel,
sald defsuls having been duly neted, and e matispr havisg boen daly
exsuined and eensitoved,

e Staue Tax Counissien ovedy finder

(1) Thas duriag the yoars 1962 and 1963, She Sanpapyer,
Charies A. Suith, wan president of Asme Teel Predusts Corp., & Smesiis
serperction orgenised wnder bhe laws of the Btase of Hew XorR) Shad
for the quartar eniiing Desssber 31, 1942, mmmmm
Aun Tos) Froduets Cepp., withheld frem wages paid 40 158 cuplogyess
the sun of {182,703 that For the querter sading Narsh 30, 1943, the
aferessusionsd snployer, Aeue Tee) Fredusia Corp., wishield fren
wages pald So Aus enployees e sun of E10R.103 Shab for guapbey
snding Desomber ), 1943, she afevessntioncd supleyer, Aone Tesl
Fredusts Corpey withheld Prom wages Jeid S Ats saployses S0 oun of
$39.90; Shat the Saxpayey Charies A, Saith Filed and elgned She
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withholding Sax resurns fer the perieds abeve mentiened os precident
of Aome Tosl Predusts Cowp.

(2) That on December 18, 1964 the Depertnens of Taxstien
and Finence fssued o notice and demand to the Saxpayer for payuend
of she withhelding tax due in the sum of 324,70 pursuant %o Sestions
692 and 694 of she Tex lLawj that oa December 18, 1964 the Departuent
of Tazation and Pinsnce 1ssusd 3 jeopardy sssessment againet the
saxpaysr, Chardes A. Smith, in she sum of $324.70 pursuant 0
Section 694 (a) of the Tex Lew; shet on Jemwary 18, 1965, the
Departasas of Taxssion and Finanee Ssswed & notice of defieieney
against the tanpeysy Charles A. Budth 4 the sum of #324.70 fer the
yoars 1962 and 1963 in aceordance vish the previsicns of Article 28
of the Tax Law.

uimmumm“a.uuum«
Acme Tos) Predwste Corp. m“ndmmmum
mmm.mmmmuwummm
deseribed-and set forth in Finding (1) above.

{A) Thes the saxpayer Charles A, Suith wilfully failed %

aseount and pay ever such withhelding tanes and was
mwmmmmummwmumm

Sased wpon the feregeing findings end all of she evidemes
presentad hevein, the Ssate Tax Cemndssion heredy '

DECIDES:

That the netice and demetd and 200 Jospardy asscosmest and
asties of deficiency Lssusd agaimet she taxpayer Chardes A, Buith for
wilful failure %0 pay over to the Departasnt of Tansiion and Plamnee
she withholding tanes mere fully described and et ferth in Finding (1)
above were preperly Sssuesd withia the intent end mesning of swbdivisions
(z) and (1) of Bection 683 of 2o Tax Law; that the tax oo isposed
dees not insluds say sasumts net lawfully dwe end ndag, and b




-
“
.
> - > 9
<

she Saxpeyer’s petision for vedoserninssion of a defiolondy be and
‘ she sane is hereWy dismissed,

DATEDY - "nw. Hew Yord, om She  sth day of July 9 3986

S2ATE TaX CONNIZBIOS

/s/ JOSEPH H. MURPHY

|
/s/ IRA J. PALBSTIN

/s/ JAMES R. MACDUFF




