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MEMORANDUM '

ConnlsElonere MurTbyr Palestln & llaoduff

Solonoa Slea, Hearlag offlcer

CHABLES A. SilIITH

Petltlon for Bed,eternlngtlon of a Deflclency
or for Befund of Pereonal Incsne Tares Uncler
artiore Z2 si ile-rax f,aw ior the Iears L962
and 1963

Fllc #tt-tgg3-Lg?

0a Maroh 2L, L966 a notlce of fornal hearlng wae nalled' to
tbo taxpayer sctteaufing'a fornal hearlag tn the dbove natter to be
heldt at 80 Centre Streetp Ner York Clty, oa Aprll-ll, L966 at 9:30
;.;. 

-ine 
taxpayer defauiteit ln appearanoe at eald' hearlng.

. The lesue lnvolves the pereonal_IlabllllX of the tarpayer
for wllfuf faffure as prestilent of Acme Tool Procluots Corp. to pay
wlthholitlng taxes rlthheld..

I phoned. Mr. Joseph Peloher of thc_tflthholdl*g Tar Sectloa
anil was lnf6rnetl that tfre 6nty avallable lnfornatlon d.lsolosetl that :
Charles A. snri[ signea ana rirea wlthholtllng t?+ retulry-?! Pl""+*:*t
of Acne TooL Procluo[s Corp. foq the quarters cndlPg DeoenDeryIt LYo')
r,r".o[-jf r-L'SZ- ina-.rune 3b, 1963 gnct-t!a!. the wlbhhold.ln-g tareE-rore
n"t-paia: 

-frn6 
[axpaier lai n6t-c].alnei[ that hc dld not-have a duty

as olftoer of tne ifirrenentloned. corporatlon to wlthhold anil pay the
*itttrofalag taxes d.ue on behalf of s-ata corporatloa nor bas he
presented ;w reasonabLe cause for hle fatlure to pal'ovetl Ealdl wlth-
fiofafng taxei. It appears that the taxpayer ls not dleputlug the
faot tXat he le ifaUii for the wlthholdtng taxesr but. clalnar howcverl
that he is wlthout funct.s ancL therefore uniute to pav the aforementl0aed'
taxeg.

fn the casc of U.S. v., Gratrara, ?04 4: -3*-?19,-the Court held
tbat the tern Penaltles for
failuro to coLllot aad. pay over taies thoLud.es an offlcer and' gnployee
but Cloeg not exclude ali 6thers and nust be construed' to lnc].ude all
those Bo eonneoted, wlth a eor?oratlon as to be reeponslble for the
perforna,nce of the aot ln resbeot sf whtch the vlolatton occurred.

F. ru rz
ffie-ffiposltion of Llablllty for penaltles upoa_ & cotporate sff lcer
ior wftlfirffy iafllng to payr. ooJ.Ieltr_or truthfully acoount for ancl :
pay over eertatn taxes tnposia-Ui-tne'Inlernal Beveirue Cod'e.
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. .. I4 thg oepe. of U.S. v. Molltar, 33? F. 2d. 91? lt wag held
EnaE Ehere neeaL not be present an lntent to d.efraud. or d.eprlve Unlted,
States of taxes colleotecL or wlthheld. for lts accouat, non aeed. badt
motlveg be present ln ord.er to lnvoke the sanctloas of the statute
lnposlng llablllty on a corporate offlcer who has the duty or 1E
responslble for collectlon and. paynent of tax ancl ilho wlllfuLly falls
etther to collect the tax or to pay lt over.

fn
84tl rt
o lv1l
noral

wag wtDnl.n Ents sec
pay over taxes doee not
or on1g310n.

sr'ag
lnvolvepenalty for wlLlfully falllng to

wrong but lncLud,es congclous act

fn the case of Palsner v. OfConnell. 208 F. Supp. 397 lt was
heJ.CL that "wlthout reasonable cause' ls part of the test to be ueeal la
ileternlnlng whether fallure to pay taxes was owlllfu].F wlthln neanlng
of thls eeotlon d.eclarlng any person wlllfully falIlng to payr eoLleot
or account for and pay over tax lnposed. thereby llabLe to penaLty of
anount of euch tax.

fn the case of Levy v. U.S. 140 F. Supp. 834 lt wac statecl
that as u veaue Cod.e L954')
lnposlng penalty upon any person owLllfulLyo falllng to palt, collect
or truthfully aooount for and, pay over taxes, the quotecl Eords mean
*eonsclouslytr, rlatentlonally[, "d.ellberate1yrr or nvoluatarlLyr, as
dlstlngulshed from facclclently"r &nd. tsere negllgence ls not enouglr
to rend.er one Llable fon pena.lty.

In the caEe of Schweltzer v. U.S.. lQ? F. Supp. ?0or lt ras
held. tfrat lee to
recover penaltles alleged. to have been 11LegaLLy asEessed and, colleot-
ecl fron hln because of fal].ure of corporatlon to pay over to Unlted.
States wlthhelcl lnoone and. taxes wlthheld, und,er sectloa 3f0f et scq.
of thlE tltle fron enployees, had. burcten to provc by faln prepond.eranoe
of, evld.ence that hls cond.uct was not wlllful.

Subctlvlelon (e)r Sectlon 689 of the Tax Lar provld.es that ln
any casc before the Tax Connlsslon und.er Artlcle 22 of the Tax Larr
the burden of proof shall be upon the petlttonen cxocpb for the lssueg
of (1) whether the petltloner has been gullty of fraud. wlth lntent to
evade the tax; (2'l whether the petltloner ls llabIe aa traneferee of
the property of the taxpayeri anit (3) whebher petltloner ls llable for
any lncrease ln e cleflclency where such lneome 1g aesertecl lnltlally
after notloe of d.eflclency wae malled, and. a petltlon flLett unlese lt
ls the resuLt of a ohange or correotlon 

'of Fed.eral taxable lncone
requlrecl to be reported..
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BE: CHABTES A. SI{ITH
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I a,n therefore of the oplnlon that ths taxpayer wa8 uncler
a duty to collect andl pay over the ]rlthholtllng taxeE antl that he
lrltLflll.y fatle<t to ao- s6 ln aocord.qnoe wlth Secttong 585 (g) ald
585 (1) of tbe Tax Law.

For the reasons stated abover I reconmencl. that the d,eclBlon
of the Tax Comnlgslon ln the above natter be substantlally ln the
forn subnltted. herewlth.

JUN 21 1966
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