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MEMORANDUM b^*At

ro: Connt.sslon€ls Uurphy and l{aeduff aad Conloa

FRoM: Vl.ncent P. Mollneaqxr Eearrng Offleer

sUBJECT: John and tdary Estlvo

Appllcatlon for Bevlslon

A heallng on the above natter was held, bef,ore ne at
80 centre Streetl ttew yorb, sew york on tuni-jo r-i96i.-

.&e*qu,estlon lnvoLved hereln ls wbether tbe petltloners.
who operg_te_a. retalf-dry-cleanlng'- establl.shnent 

-as -A-'parthershtf 
,are^entlt led.to deduct as a busl.ness expense paJraents-of, $tr3oo-'

a year nade to thelr nother, a forner pArtnerl "ior a coveaairt
t9t !o _conpete.g fhe agreenint.dated D-eeenber'3L, 

-Lgrg -(STC*e*.
ro-A)r by wblch-the sons purchasecl their nothertb lnterest.
speclflcally provlcles parent for the agieenent 

--not 
tii bonpete

for f lve yeals.

rt ls claln?ct by tbe rncone Tax Buleau that tJre paynents
to the nother sere f,ol lood wlLl, ana init slnee tbe notlei rJ
eolg tlan 6i years of,-age the coi'€nant not to conpete was a
subterfuge f,or a tar d,ed.uctlon.

The. paynent to the notbet vas book value, plus tbe
anount of the covenant. -Jf*the anount of, the coiei.ant was

-:lnprl another nan€ for good d11, theie nust be sone lnd,featlon
that the.buslness.hac[ good"-wlll. l.i whlch the nother shaled."Goocl""wrLi ts inctleqtea-ty a prorittitli oi- iarnrng; fi'"xcbss
9f whgt nlght be conslderect iornal froh the lnvesf,nent la
taqsl,ple assets and the rrork, labor and, servl.ces of the ornersand thelr eTFloyees. lhe refogt for the year rn ques{ion
:lo1i,1 elpl,tal lnvestnent o! $ttr000 prui satarle-s and wages
to other tban the partnels of $23;000, pLus rental and nat6rialsaad other expenses, -not lneJ-urling'aepi,e-cratlon and the covenant
19! to^eompeler of SlSrooo naking a totaL lnvestaent of oyer
p9olg00 og-wllcb the return to the partners of $8,OOO each
hard+y paldl tbeu for aore thaa theli aetual serv16es. Thele'wo9aS apPear.to be no elenent of good rrl].L and that the covenantnot to conpete _ygs*Jastf{1ecl. by- showlng at the rrearlng (plg" _Z)that,another" brolh-g" r- ̂ untqog-.tas ats6 rn--tne-lreintie _-.bqstness 1a-6reat se6k ana .tle nother +rtrrt..tg. persuad,ed-*te.

-3pslgt- sueh-other-brothe4. The nother rs-Loirg i3s+rlatrod' Frtnrne Duslness lpage U) and, acqualntaace slth the cr,,:toners nad,ethts a posslblllty.
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It ls Ey oplalon that und,er the ,elrcunstaaees outlhedt
tbe eovenant aot t-o eonpete was a teasonable bnslaess expense
and. the propos€d deternlnatl,oas direct cancellatlon of, the
assessnents.

For the reasons stated, I recornnend tbat the deternlna-
tlons of the State fax Connlssi.on ln thts natter be substaatlally
1n the form sqbnltted, berewlth.

January lge L967

vpMrLb/hon Clo, ,u
Encs.
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