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e T0: Commissioners Murphy and Macduff and Conlon

L FRom:  Vincent P. Molineaux, Hearing Officer

| SuBJECT: John and Mary Estivo

‘ Frank and Donata Estivo
| Connie Cleaners

- Application for Revision

A hearing on the above matter was held before me at ‘ '
80 Centre Street, New York, New York on June 30, 1965. . |

-The_question involved herein is whether the petitioners,
who operate a retail dry cleaning-establishment as & parthership, .
‘are-entitled to deduct as a business expense payments of $1,300
a year made to thelr mother, a former partner, for a covenant
; not to compete. The agreement dated December 31, 1959 "(STC-ex.
o 16-1), by which the sons purchased their_mother's interest,
Z specifically provides payment for the agreement not to coiipete
o for five years.

- It 1s claimed by the Income Tax Burean that the payments
to the mother were for good will, and that since the mother is
| more than 65 years of age the covenant not to compete was a
o subterfuge for a tax deduction.

The payment to the mother was book value, plus the
amount of the covenant. -1f_the amount of the _covenant was
Simply another name for good will, there must be some indication
_that the business.had good.will in which the mother shared.
Good will is indicated by a probability of earnings in excess
of what might be considered normal from the investment in
tangible assets and the work, labor and services of the owners
and their employees. The report for the year in question
‘Shows a capital investment of $55,000 plus salaries and wages
to other than the partners of $23,000, plus rental and materials :
and other expenses, not including depreciation and the covenant i
-not to compete, of $13,000 making a total investment of over E

: i
|

$90,000 on which the return to the partners of $8,000 each

hardly paid them for more than their actual services. There

would appear to be no element of good will and that the covenant

not to compete was_Justified by showing at the hearing (page 9)

Ihat another brother, Anthony, was also in the cleaning ==~ =
“businessdin?Greathecknanddthe‘mother,mightmbgnpersuaded;gl §
.assist such other brother. The mother's long assoniation with 1

the business (page 8) and acquaintance with the cr-4omers made
this a possibility.
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It is my opinion that under the circumstances outlined,
the covenant not to compete was a reasonable business expense
and the proposed determinations direct cancellation of the
assessments.

For the reasons stated, I recommend that the determina-
tions of the State Tax Commission in this matter be substantially
in the form submitted herewith.

b

Hearing Officer

January 13, 1967
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§2A78 OF MRV XK
STATE Tak COMMISSION

I8 THE NATTER OF THRE APPRICATION
o
FRABR AND DONATA ROTIVO
FOR REVISION OR URFUND OF PaRSGNAL

INCONE TAXES UNDER 20" o ™
TAX LAY POR THE YEaR

| The petitisners having £1led aa spplisetion for
sevision oy vefund of parsomsl itmecns Saxes sssessel wader
Artiele 22 of the Tex Lavw for She yuesr 1960, and s hesriang
haviag boen held in comnestion therewith, and the matter
haviag been duly exsained end esnsidered,

The State Tax Cosmiseion hevedy fiadss | |

(1) Thet the petiticnees f1le8 s vesident yebura of
fasens tax mader AvSicle 22 of Whe Tax Lev for the yeor 1960
mmmmn»mmu.m

(2) Thet assessnsat # 003000 1a the ancwnt of §17.9%
for the yesr 1960 was i1ssued Mezeh 21, 1962 shoviag e
edditionsl ancunt due besed uwpom sdditiemnl partnership
repertable 1asome of Comate Glesaers, of vhich Preak Betive
15 & partase, by reesea of the disallowance of s dedustion of
81,300 sa the partnershipy return for the yeor 1960, ant
potitionsys filed an applieation for revision o refusd of
pevscnal insche tax August 89, 1962,

(3) That the partasrship, Comaie Clesnsrs, % Madle-
assk Bosd, Great Neek, Bew York, formerly ecasisted of pavtasrs
Freak 5. Betive, s brother, Joha Bativo, sad thely asthew,
Loutse Bstive); et Juba and Fresh Bative encouted s contyact



with loutse Bativo transferzing hev one-third interest fa
Connie Clasaers o e tws sens, in retura for vhich she was
te rosuive $h,615.16 payndle $25.00 & veek sad » farther
poynent of $25.00 & vesk for a covenaat aot %o cenpete Loy
£1ve yousrs or duriag the reminier of her 1ife, vhichaver was
shorter.

(h) That dus %o the extstense of a siailay dusiness
oparated by sncther son of Louise Ustive, the covemant aet o
sumpete var & rensomble business sxpense.

Based upos the ferageing findiags sad sll sf the
ovidense prosented harein, the Stete Tex Coamissise Meedy

PETERNINES: |

(A) mamcmuuummn-mm
wes & propev delnetien,

(») muammnommmuwmn.
1962 was tacorvestly fssued sal 1is esnsellied ia £ud)

AND 1T I8 20 CBDERED.

Deteds ildeay, Bev Tork the Othday of Jorvory 4 396 7.
STATE TAX CONXISSION

/s/ JOSEPH H. MURPHY

/s/ JAMES R. MACDUFF

/s/ WALTER MACLYN CONLON



