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FROM: Vincent P. Molineaux, Hearing Officer

SUBJECT: John and Marz Estiyo
ank an onata Estivo

Connie Cleaners -
Application for Revision

A hearing on the above matter was held before me at
80 Centre Street, New York, New York on June 30, 1965.

-The_question involved herein is whether the petitioners,

who operate a retail dry“cleaning establishment as & parthership,.
‘are-entitled to deduct as a business expense payments of $1,300

a year made to their mother, a former partner, for a covenant
not to_compete, The agreement dated December 31, 1959 (STC ex.
16-4), by which the sons purchased their_mother's interest,
specifically provides payment for the agreement not to compete
for five years.

- It 1s claimed by the Income Tax Bureau that the payments
To the mother were for good will, and that since the mother is
more than 65 years of age the covenant not to compete was a
subterfuge for a tax deduction.

The payment to the mother was book value, plus the
amount of the covenant. _If the amount of the covenant was
_Simply another name for good will, there must be some indication
that the business had good will in which the mother shared. -

Good will is indicated by a probability of earnings in excess

of what might be considered normal from the investment in
tangible assets and the work, labor and services of the owners
and their employees. The report for the year in question

shows a capital investment of $55,000 plus salaries and wages

to other than the partners of $23,000, plus rental and materials
and other expenses, not including depreciation and the covenant

-not to compete, of $13,000 making a total investment of over

$90,000 on which the return to the partners of $8,000 each
hardly paid them for more than their actual services. There
would appear to be no element of good will and that the covenant
not to compete was justified by showing at the hearing (page 9)
‘that another brother, Anthony, was also in the cleaning =~ 7

Mbusiness,ianreatheck‘and‘theHmother“mightwba;bersﬁaded;q;
.assist_such_other. brother. The mother's long association with

the business (page 8) and acquaintance with ‘he customers made
this a possibility.
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‘It is my opinion that under the circumstances outlined,
the covenant not to compete was a reasonable business expense

and the proposed determinations direct cancellation of the
assessments. '

For the reasons stated, I recommend that the determina-
tions of the State Tax Commission in this matter be substantially
in the form submitted herewith.

Vit lilee

Hearing Officer

January 13, 1967
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STAYE OF NIV YORK
STATR TAX COMMISEION

IN THE MAYTER OF PHR APPLICATION
o
JOBE AED MARY BITIVO

ToR RIVISIOH of BEVUED OF PERSGAL

TiX Liv PR YR TR TS

The petitioners Maviag filed ea applisation for
revision oF yefund of persencl ineens tanes sssessed wndew
Artidde 22 of the Tax Lav for the Jesy 1960, and & hesriang
haviag boen held in cennection therewith, asad the mttwy
having boen duly eusnined end esnsideved,

The 5%a%s Tax Commission Devedy finde:s

(1) Tt the petitioners filed & vesident Tetwn of
ineene tax under ArSicle 22 of the Tax Lav for the yeer 1980
end the amount shown % be due theresn was patd. ‘

(2) Thet assessment ¢ 0ORLF ia the smswat of §36.38
Sor the yer 1960 wes Sesued Mazeh 71, 1962 sheviag aa
addttional smeunt due based uwpon edditionsl pevtasyehiy
yeporiable inesns of Commie Cleuners, of which Joha Bative
$s & partaey, Wy resson of the @issllowunes of o deduction of
§1,300 ea the partacrshiy retwra for the yusy 1960, end
petitionars filed an application for vevision o vefund of
persemsl ineome tax July 10, 1962,

(3) That the partnershiy, Ceanie Clesnews, v Middle~
aoth Read, Sreat Neak, New York,foraarly esasisted of pavtners
Fesak 3. Rstive, & Wothew, Juha Bstive, and their asther,
Loutse Bstive) thet Juba and Freak Rstive enssnted & sestvest
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vith Loutse Bstive trsasferriag her sac-third iaterest ia
Conaie Clesnevs %0 the %wo seas, 1 setura for whieh she was
e ressive $4,615.16 payeble $25.00 & veek and & further
papmant of $25.00 & vesk for s covennat a0t $o esmpete for
£ive yeurs or duriang the vameiader of hew 1ife, whichover woe
shorter, :
(V) That due to the existense of s siailay business
operetad by sasther sea of Louiss Eetive, the ssvensat aet
Cipets was & ressonshle dusinces expense.

Based upoa the feregoing findings and al) of e
evidense presented hevein, the 5%ste Tax Cemmissien hevely

DRYEANIEESS i |

- (4) Tt the detuction of §1,300 as & dusiness expense
was & proper dedustion.

(3) Thet essessaent ¢ 0029LY for 1960 dated Maveh 0,
1962 was inserrestly issned sad s easeclled ia full

AND IY IS 50 BDERED,

Dateds Adldaay, New Yook the zothday of January s 3987

STATE TAX COMMIaLXON
/s/ JOSEPH H. MURPHY
/s/ JAMES R. MACDUFF
/s/ WALTER MACLYN CONLON



