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)

Comnissioners Merphy, Nseduf? and Coalen ~
< .
Fraseis X. Boylen, Hesring Ofticer : . /(75 =z
%’m P

SUBJECT; HARRY AND ROSE PEAMLMAN

19¢5.
ot New

Personsl Inceme Tazes, Article 1§ and
Usainsorperated Business Tazes, Artiele
16~-A of the Tax Lev ter the Years

m‘g:“’m vas held t::o::‘:: o:':hh astter u’r:z bh.
zpayers appeared attorasy, Arther .
York, New York, Thay wer seat tuuhvn bt au'm '

Y
teatify. Max Reismen, Seaiocr Bpecial Tex Iavestigater of this
Departaent, Sestified in conncetion vith the nn:: of the Federal
s0dit on vhieh our avdit and the sdditionsl assessmeats by Whis
Depertaeat vere Yesed. There sre & auader of oxhidbits iselinding »

letter

t0 tazpayers sussarising the Federsl sudis, wvhieh 19

Exhidit 0.

the wife can be held 1iadle under a jo

The main question ummhtn :ln sirevastanses u::.
asssessneat vhen reoter

vere made vhieh wvere joiat ia fora Dut vhieh were net si W the
wite or by anyone ia behalt, The preposed detersine bolds
the vife lisdle o the i:‘ut roturns 89 %o sermel pereeonsl ineene

tax on

the grounds the erenses arisiag Crom the intermal and

sxteranl evidense uive the conslusion that the jeiant returas were
sade with the knovliedge and implieit scnsent of the vife. Nowewver,
the additional assessnents foy uninserporeted dusiness tanes were
valid ia the eireumatances here oaly sgeinst the husbend, Earwy

the proposed detersinstien uu’u‘::l!g’um are

MM. A
soditied aceoréingly. Tax lLav §§367.1;

taxpayers, Karry and No
uuuonho
tren the files and

Returas joint ia fora, thet 1s, i the names of ot ‘
issn, vere swbaitted iz the years under
n, 1948, 1949 and 1950. The retora for 198 Lo siasing
{ne coaslusion that 1t ves » jJeiat return, 88 were

the other twe, is therefere intfereatial., The 1 seturas, aet 1ia
evidense and repertedly ot availadle, reportsily were Jeint; sad
reportedly there vas no indication that the vife did sign these,
The petitioners do not ¢laism that the New York 19h8 retura, whieh s
sissing, wvas aot joiat ia Coram,

and the spase for the vife's signatere vas _
the nissiag 1948 retura vas ot sigeed by the vife of

The 199 and lm returas vere um oaly L’::.h::gll

L 4



The fssue raised by petitioners is the ¢lain that the
asssessments were not valid as assessments agaiast the vife, se &»
to make them joiatly and severslly u»u. :

The lav on this is esseatielly that the vite san be held
1isble on sveh & retura vhea kaovledge and coasent to the retura ia
joint form san be arrived at as & matter of factuel inference based
on the internsl evidense of the returas sede, ané oa the exterasl
evidence of the patterns of the returas and other exterssl sirews-
stenees, snd motadly that an iadependeat retera was set timely mede
by the wite. (Myras 8, Howell T. G, ”n Nowell v, Commissiener
of Iatersal Reveave (19M9), 173 F. 2¢ 240 and other cases eited,
iafrs) These fasts wvhich cuavlatively support the iaferense drewa
that there ves taeit eoaseat, are set forth ia the sropesed detessi-

of, "

The previsions of Tax Lav Seetien aze aot elosely
ia point, The sestion prevides in {::t that fast that aa _
individual's name is sigaed to & €4 retura shall be prise taele
evidense for all purposes that the retura was signed b2y hia, This
m&n. hovever, dees not carry say aegative implications helpful
to theppetiticner sonserning an wasigned retura. Altheugh 1% i
trve that the isplications of s antu::.zo bayonéd vhat is legieslly
nRecessary, to take in also vhat is ia od, ovea so, this languvage
- providing tor siganed returns clearly 1is not meast to have any
inplications oa the situation of an unaigned retura.

As to the regulations, Regulation 270.2(e)(1l) prevides
in parss

tietas b S e

e hy anae v :
spouses . . . ~ 20 ‘u"m i-ﬂe.a(o)ﬁ . o

| In NeGord v. Granger, a Pederal esse, it vas held Wt aa
vasigned joiat return was an individual retura and that & regulatiea
vhich was the Federal counterpart of the abeve regulation, was :
dinding oa the goverament as well as oa the taxpayer with the
sonsequences that an unsigned retura was held set o“«tulx‘;a%ut
the

who 414 not siga it, MeCord v. Granger (3 Ofr,
34 BT R 103, “But'wni a‘gln general propositiona uimnul
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nutvality of the regvlations has beea endorsed, it ressias the lav
that & joint yetura vasigaed by one persoz say de offestual a8 o
Joint return, 1f that vap the intention sad there was kaevledge and
sonseat. ,.i“". Yo m"‘“‘" m . "’n ;

‘ Ia the Myran 8. Howell case, taseit coasent of thq vite en
‘un wagigned retura was found as & matter of factusl isferemss. Ia
the two termisal years of a three year sequenss, she signed returas
ia dlenk vhieh vere €illed in by the ascountaat; La the aiddle yesr,
however, the spase for her sigaature vas lefs b o« 1% vas bolM
_that the returas Cor all three years vere joint returas, and the Tax
Court eited an earlier holding statiag that it 13 &:u-u thet &
rotura 1s Joiat as te vife as well as husdand, although the vite
doesn't lgs, snless she filed & separste retura, Nyras 8, Newell,
10 7, €. ’ eiting Jose Garroro, 29 3.%.4. “‘"& This
stateneat of the presump ot taeit soasent vhere wite Cails
to file a separate retura, and the helding adeve-stated, ves
endersed on appesl 0 the Gireuit Court, Howell v. Gemsissieney

Our semoranduvm in the Teress L. Baum matter; and variows

senos attashed to 1%, may also be seen. The meses riake %o

apply the prineiple of a faetuval iatereace of taeit censent dased

on the total eireumstances, to various ccabimstions of evideatiary

fasters on the asthority of the rurcun ongses oited ia the menes.

ln'.::h tgu:,x’.; Bavm, Depaty Comsiesioner Kassell te Mr. Bluse, ;
v 4 . : ‘

On the Caets as found here and espeaially ia the sheeme
of any direct testimony by the wife denying thet she kaev joiant
returns were deing sade, the sonclusion of implieit ecnsent seens
here to be well-founded.

As to uninmsorporated dusiness tax liability, the law z
(Tax Lav Section .2“-” rrovides for » retura by the {um 14adle
for the payaent the tax, u-’unmmwmmmm
business it is. The provisioas for jeint returas i Tax lLaw Seetien
7.1 (Article 16) are advertently omitted frea Tax Lav Sestien
3 40 Article 16-4 vhieh adopts Cor Artiele 16-A o 2 )
enusserated secticns of Artiele 16. Tax Lav Sestiom 386-h) 386-§.
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There is no affirmative indisation that the vife hed »
propristary interest in the business and our report of examimation
atates: "Harry Peerlman has opersted the Union Bage) Bakery in
l:eeeraator sany years". Report dated Awgust 17, 1961, Bxhibit ¥
at page 2,

Granting that the retura fora 201 is held to bde & joint
return (although not actuaslly signed by the wife), form 201 reports
on normal personal incems and eapital gains tax but only svasarises
snincoerporsted dusiness tax (to de taken from fors 202) tegether with
summarising the normal pergonal iscome tax and the eapitsl gatius tax.
Yo form 202, the primary return fora for saninecorporated dusiness tax,
vas filed and no tax dus for unincorporated dusiness tax was put dewa
in the suamary on form 201,

Gonsequently, the form 201, evea if it should be Juiged te
be a “"return" unineorporated dusiness tax by the husband, the
noni.cgr, vas not a joiat retura by the wife who was met a
proprietor, k

Consequently, the tax in the e¢ircumatances is ssses snlo
ageinst the proprieter only, the husdand, who should have f1 ]
return, Tex Lav §386vh.

Accordingly, it is recommended that the detersimstion be
substantially in m form of the proposed detersinmation submitted.

/s/ FRANCIS X. BOYLAN
' 4 L

FXBsrlp
mo '
Oatober 2, 1967

jo. 17 61




STATE OF ERW YORK
STATE TAX CONMISSION

- A ey W W W s W W W W e e W

IN THE MATTER OF TER APPLICATION
or
EARRY AND ROSE PRARLNAN

FOR REVISION OR REPUND OF PERSONAL

INGONE TAXES UNDER ARTIGLE 16 6F THR
TAX LAV, AND UBINCORPORATED BUSINESS
rmdxnwmwm JOR THS

YEARS 1908, 1009 AND 1988

G Pe e W W W W W B W S W W S e s W w

The taxpeyer, Nose Pearisan, haviag filed spplicetiens
for revision or refuad of persoms) insess taxes and of sataserpe-~
rated Desiness taxzes for the years 1%, 1909 and 1950, sad sveh
spplications having been dented, anéd & heariag haviag deen Meld
at the offices of the Departasat of Tazation asd Tinesee of the
State of New Yerk, 30 Centrve Street, Nev York, Nev York hefore
Frenets X, Baylea, Nearing Officer, oa Nay b, 1965, ead the
taxpayers, Narry Pearlssa and Rese Peerisss, haviag sppeared W
Arther Plek, Req., of New York, New York, and haviag deea present
in persen, ssd Naz Reissan, Seatcr Speeisl Tax Bivestigater of
the Departmest of Taxstion ssé Finanee, haviag appeered aad Sesti-
tied, and the recerd having Deen duly exasined aad eeasidered,

The State Tax Commizsion heredy Cinds thet:

(1) By notiee of séditiensl assessment B SIB 10MM,
dated Augwst 21, 1961, the State Tax Comninsica assessed sdditismel
normal iasose tax end additicasl saisserporated business tax fer
the year 1948 wpen séditiosal incose ia the sseunt of §30,877.62
oot reported by the tanpayer, asd disceovered vpea asudit % Mave
been dorived from vareperted ssles of goeds ia a dusiness csadueted
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by Narry Pearlsan, Additionsl sermsl incose Sax ia the ssowat
of $1,080.68 and edditionsl vaineorporated desiness tax in the
amouat of $386.%0 te & total of $1,467.08 ves sssessed. Pursvent
to statetory ssthority ia csses of false or frauduleat returas
vith intent to evade the tax, this ssount vas doudled as o
peaslty, and interest st the rate of 15 per moath was echarged
thereca dova to the date of eosputing the ssid assessseat e
Ney 15, 1961, to o totsl as of that date of taxes, peasltics amd
iaterest dve ia the ssouat of l'hiﬁ.” for the year 19MS,

By sotice of additiensl ssseasseat B SIB 10915, dated
Asgust 21, 1961, the State Tax Coamiesion, upon sudit, sssessed
tazes on sdditional insome reseived by the taxpayer ia the anseat
of $31,743.28 ia the year 199, assessing sdditicaal seresl
ineone tex due in the smount of $1,780.09 and sdéitiossl saiseewpu~
rated business tax due 1a the asount of $711.6h to a totel addi- ‘_
tional Sax due of $2,W91.93 end to s totsl of tazes, peaslties and
interest dus as of May 15, 1961, 1o the amouat of $11,612.%0 Cer
the year 19049, | |

By soties of sdditional assessment, B SIB 10916, daded
August 21, 1961, the State Tax Cosmission assensed additiemel
tazes for the year 1950 on additiocnsl ineome found o asvdit sad
ot reported by the taxpayers in the amount of $23,975.50; end,
sceordingly, essessed sdditions) asormal incone tax for the year
1n she asount of $1,258.10 sad sdéiticsal watneorporsted Business
tax 1n the smovat of $467.00 to & totsl of sdditicmel fazes dse
in the ameunt of §$1,725.10, 7The addition of pemelties and
interest to May 15, 1961 gave a total of additional taxes,

penslties and interest due as of that date ia the amomat of




§7,630.% tor the yesr 19%0.

All three sueh sdditicasl assessseats fer beth aermsl
personsl insese tames and uaiansorporated dusiness tazes were
sade joliatly agaiast the nuthnu.

'(2) Ny three applications for revisiea or refuad ol)
svorn to Ootoder 30, 1961, the petiticasr, Rese Peariman, applied
Cor the caneellatioca of the sssessment agsinst her, fer the years
198, 1949 and 1950, respectively, statiag ia cosh sueh appli-
cation that she €14 net siga o jeiat retura for the year Yesasse
ber "ezesptica was grester thea the inscme fer thet year®, ead
thet she thought she wvas st sequirved to sign. Fe other issuss
vere raised 1a sweh spplisetions; aer vere the assessasats
eontested at the heariag, exeept fasefer os they wvere aseessed
egainst the petiticaers jeintly and agsinet She vite, Rese
Pearlsen. These spplicstions 414 ot esataia eay expliels deatal
by Rose Pearlmsa that she kasv that joiat returas were €iled
signed by her husdand.

(3) The forms of tax retura preserided and vseé egn-
bined ia & single fors (Ferm 201) a vepert of mersal insess taz
and oapitel gaians tax and @ n-nn‘ot these tazes aad alee of
sainesrporated dusiness tax as reperted oa Fers 202. The
taxpayer 416 not file a Fors 202, vepertiag vaisserpereted busi-
aess tax, anéd left bLlank thet spase ia the "Summary--Tetal Tax
To Be Paid” sestion of Yors 201, oa the returans filed ter 199
and 19%0.,

(v) The insome tax retura filed M the petiticnsrs
Cor the year 1938 vas anissing Cres the Ciles vhea the assessnent
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tor that year vas sade and is not available. Recerds incleding
snsvers to s question ia the petitiensrs' 199 retura iadicate
thet & retura was made, It is found that the 19N yetura was 8
Solat yetura in form; Dut 1% £s assuned thet it was net sigaed W
Rose Pesrimaa.

The 1909 retura vas sade out ia the form of & Jeiat
zetura in the asases of NHarry aad Rose Pearlisan vith the “"residense
sédress” givea as 479 Ashey Street, Brecklya, Nev York. 1Ia saswer
$o 3 question o2 the fern, it vas iadicated thet the petiticnsrs
m:iwnntmtntﬁ:mlnmmmmmms.
The questioa, "Vers you serried smd living vith vi€e?" was
answered yes, vith the vife's first aane stated. The ansvers
forther iadicated that she had seperete ineens and that 1% was
included in the retura. A persomsl exesmption sad eredit fer twe
dependents, "son and mother” vas Saken in the aseuat of $3,300.00,
an ssovat that represeated & deduvstion for hushend and wife ot
$2,%00.00, and the tvo depsndents at $H0O0.00 sesh, An expense
sehedule, headed "Earry and Rose Pearlsan 199 Tax Sshedule” wvas
ssnexed teo the retura. The retura ineluded (ia Sehedule B3) net
profit tros rests in the smouant of §1,687.13 frea two duildiags,
ene at Watkins Aveswe snd oae on Nersl Street (Brooklya). The
retora vas signed Rerry Pearlusa and the spase for the sigaestere
for the taxpayer's vife was dlaak,

The Cora of return for 1950 ves alse joiat, ia the
sanes of Earry and Bose Pesrimen, and this retura alse vas sigaed
Harry Pearlasa vith the spece for the vife's sigusture left dlaak.
The questions were ansvered in the sane wvay aad the sase twe
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dependents claimed with a tetsl persesal exesptica and eredit
tor dependents ia the ssvuat of §3,300.00. A sisilar sehedule
of expenses ia the nemes of deth husdend end vife ves sanezed
to the retera. The 1nsome reported in the retura insluded e
aet ineome from yeatels of the Watkins Aveave and Hersl Street -
beildiags 1n the ssouat ef 0,670.09.

(5) Oa ﬂliohr 28, 1961, (later m- th l.il‘.l
mzumx essessments hereia aad st about the same u- as tln
epplicaticas for revision saé retunt vers evessted), the o
petitionsr, Rose Pearismsa, ssbaitted Corss o! individeal) mi-
«n returas for cash of the years 1903, 19W9 and 19%0.

Tor the yesr lﬂ, she reperted uothrunnulu
totsl ineese (as aa 1s8ividusl) the smeuat of §1,687.13 net
reatels froa the Watkins Avesse aad Nersl Street buildiags for
the year. She eleised eharitable ceatridutioas of §50.00 and
‘exempticas ia the sacuats of u.m.oo and $400.00 %o & tetsl o!
$1,650.00 vith a tazadle balanse of aens. |

 For the year 1949, 1a \he 1edividucl reters of Bees
Pearlsan, net rentals fyes the said buildings ia the sscsat of
$1,687.13 vere reportet ss the ealy incese vith the sese elain
of eheritadle soatribstioas ot m.oo and esemptions wun
$1,6%0.00 to a taxadle hhnu of aone.

‘The iadividual retura for Rose Pesrlssn fer the m
1950 reported net income fres the said property ia the smeuat of

$1,67%.53 vith eharitable coatridetions ot $50,00 and exesptions
totaling $1,6%0.00, and & taxshle Delanee of none.

(6) No testimony was givea by either hushead eor vife
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or by aanyone at the hesriag that the returas ia the fers of
Jeint returas were se sade vwithest the kaswledge and scnsesat of
the wife, Rese Pearlassa.

(7) The séditicsal assessueats for sll three years
voere dased on soaslusions as to vareperted Dusiness issene and
fapreper dedvetions vhieh vers sade 1a & Federel andits of the
Saxpayers' Tedersl returas for these years; these returas wvere
Joint.

(8) It is Cfouad that the hushend, Nerry Pesrisaa,
operated the dssiness of & bagel bakery which had the fasene 2ot
reported and on vhich the additienal assessmeats were nede, and
that Rose Pearlsan vas 8ot a preprietor of the busissss.

(9) It 1s Cound that the petiticasrs filed returas,
Forus 201, in the fors of jeiant returas for the yesrs 198, 199
and 1950, and that sueh returas vere zade by the husbend with the
knovledge and ecaseat of the vife, Rose Pearlaaan.

Upoa the foregeing faets and fiadiangs, and 21l %he
evidence preseated hereian, the State Tax Comnissien heredy

PETERNINES: A

(A) That the returas ia the nases of the petiticaers,
Rarry Pearlsas and Rose Pearisan for the years 19, 1N and
1950 for vhieh additicasl assesssests sdeve set forth vere ssde
were joint reteras.

Kowever, sush returas, ca Fera 201 ealy, vere returas

oa norsal persoasl income (sad of sapitel geis if there was any)

dut, aot swmssrising eay taissorperated Vusiness tex reperted,
and not deing assoeiated vith asy Fera 202 vhieh is the prismery
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zeport of uaimserporated desiness iaeose, 1ia the eirevsstenses,
41id not eoastitute joiat yeturas of uainsorporeted business
ineens. '

(B) Thet the separdte individuel returas later mede
by the petitioner, Rese Peerlass ia 1961 were satisely and
favalid sader Tax lav Sesticns 371 and 386-h vhieh requived
generslly, and with oaly lisited exeeptisas set sppliseble here,
~ that returas ia a tax year that correspoads to the eslesdar yeer
be €1led on or Defore the fifteesth €ay of April felleving the
elose of the yesr. |

(C) That, assordingly, the said assessmeats vere
properly sade against deth petiticonsrs, wvhe are joiatly aad
severally lisble, as to the taxes, peaslties and iaterest ter
the throe years under eonsideration, pursveat to previsisa of
Tax Lav Section 367.) so stating, bst oaly for ssrsel persemsl
ineeme taxes; there is no joiat 1iadility or seversl lisMiiiy
of the vife, for the additiecns]l uainserpersted dusiness tames
sader Artisle 16-A, or for thw pesalties and: Liaterest thereen,
ter any of the thres years, it is held, pursseat te previsions
of Tax Lav Seetion 386-h of Artiele 16-A, whieh prevides that
- the taxpayer liabdle for the tax shall make the retura, asd of
Tax Lav Seetion 86~J of Article 16-A which by advertsatly
enitting mention of paragraph 1 of Tax lavw Sestien 37 of
Article 16 has the effeet of providing that the previsieas of
that paragreph of Taz Lav Seetiea 347 vhiech prevides fer Jeiat
11ability on joint returas of hushend and vife, are not adepted

Cor and made applicadle to returns of waineerporated dusiness




tex under Artiels 16-A.

(D) That the additicasl assessseats, exeept as they
izproperly imposed lisdility ca the vite for unisserperated
business tax as adeve-stated ia paregreph G, were loviully sede
by the State Tax Cosmission pursueat to the autherity of Tax lav
Seetion 373 and were based wpon adequate ianformatien of Crevd,
sdequately proved and sot centreverted at the heariag.

(B) That the said sssessneats, ezsept as they
inproperly assess vaissorporsted Husiness tax agaiast the vife
a8 above-stated, vere lavwful and eorrest in sceordanss vith %he

provisioas of Tax Lav Seetions 373 aand 384-§ providiag fer
| assessnent at any time in the esse of villfully Calse or fraude-
leat retura vith iateat to evade the tax, ead pursvent te Tax
Lav Seetioca 377.3 providiag for the doudling of the Sax due and
inereasing the resultant smount at the rate of 1f seathly while
- enpaid in cases of sush false or trawisleat returas. |
| (F) The adéditicaal assessments as so nedified are
restated, as of May 15, 1961, as followm

1908
NARRY AND ROSE PERARLNAN
Additions] Normal Personsl

Incone Tax Dee $1,080.60
Pesalty at 100§ | 1,080.68
hmut at 1§ per sonth to

May 15, 196) !m April 15, 1N SadX)a92

Total Additicans) Normal Personal lasome
'!u. Penalty and Interest Due to

May 15, 1961 25.291.21
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BARRY PRARLMAN

m:umx Uaineorporeted Business
Tax Due

Penalty at 100§

Iaterest ot
ll!”:i..”‘l{ tm »ﬂ1 1’, 19%9

" Total Additiomal Uunmaul Iuhuo

h:,l;mny asd Iaterest Due
L

19%9

Addisiona)l Nersmal Persconasl
Insome Tax Due

Penalty at 100§

!ntornt 1 3 pey neath to
May 15, 1961 trom April 15, mo

Total Additional Nermal Perseas} n«-o

hx,‘;-nlv and Iaterest Dee to
]

NARRY PRARLMAN
Additions]l Uninsorporeted Dusiness
Tax Dwe

Penalty at 100%

Interest at 125 per snaus to
May 15, 196)

Total Additions) Uniasorperated Business
Tax, Penslty aad Iaterest Due to
May 15, 1961




319% |
BARRY AND ROSE PRARLMNAN
Méitions) Nersal Perscasl
Issose Tax Dee ‘ 0,258,120
Pesalty at 1008 - 1,298.10
Interest at 12% per snmws %0 -
May 15, 1962 | s <daih.40
i LI
as ‘ -
Ney 15, 1961 ‘ 51.540.00
EARRY PRANLMAN
Mditionsl Unineorporated Business
Tex Due o 8 M7.00
Penalty at 1008 . L N7.00
Interest at 12F per anasa to
Ney 15, 1961 : L RY

!oul Additions]l Uniaserporeted iuuou
‘Tan, Penalty and ntnut Due to

'3, 71960 R X%

~ Said assessments sre ssdjest to Curther iaterest te the date of
payseat, : .

And IT IS 80 ORDERED,

Dated: Aldaay, Nev York this 20th day ef October - o 1967,

STATE TAX CONNISSION

/s/  JOSEPH H. MURPHY

/s/ JAMES R. MACDUFF

/s/ WALTER MACLYN CONLON




